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Introduction 1
On 29 November 2011, the boards of Poole Hospital NHS Foundation Trust 
(PHFT) and the Royal Bournemouth and Christchurch Hospitals NHS 
Foundation Trust (RBCHFT) announced their intention to merge on the 
basis that a merger would provide the trusts with the best opportunity to be 
financially sustainable and offer higher quality clinical services. In June 2012, 
the Office of Fair Trading (OFT) notified Monitor that it had decided to carry 
out an investigation under Part 3 of the Enterprise Act 2002 and Monitor 
provided the OFT with advice on whether the merger would create relevant 
customer benefits in December 2013. In January 2013, the OFT decided to 
refer the case to the Competition Commission (CC). In October 2013, the 
CC announced that it would prohibit the proposed merger. This report is a 
case study describing what happened, and in particular the role of the OFT 
and the CC as these were the regulatory bodies relevant to the decision on the 
proposed merger. Their functions have since themselves been merged as part 
of the new Competition and Markets Authority (CMA) on 1 April 2014.*

Mergers have occurred for decades in the NHS, although the evidence, such  
as it is, suggests the benefits they set out to achieve tend not to be realised.1 
The introduction of competition into the provision of NHS-funded hospital 
care in England has meant that the work of NHS providers and commissioners 
has become increasingly exposed to competition regulation. The proposed 
merger of PHFT and RBCHFT was subject to review by the competition 
authorities under the Enterprise Act 2002. The Health and Social Care Act 
2012 confirmed the arrangements for making decisions about mergers 
involving NHS foundation trusts (FTs) and set out Monitor’s statutory duty to 
provide advice to the OFT (now the CMA) on the benefits of any such merger. 
These arrangements have their roots in the Enterprise Act 2002.

The decision of the CC to prohibit the proposed merger generated much press 
coverage, debate and had a significant impact on the local health economy. 
The conclusion drawn by many in the NHS was that the way competition 
policy was being enacted was at best confusing and at worst blocking 
needed service reconfiguration in the NHS. Indeed Monitor’s chief executive 
acknowledged in subsequent evidence to the Public Accounts Committee 
that what had happened in Bournemouth and Poole had been ‘unsatisfactory 
for many reasons’ and that if Monitor had engaged at an earlier stage in the 
process the overall result may have been different.2 Separately, the Health 
Select Committee recommended that the government should review the 

*    For reference, a list of the acronyms used 
in this report is avaliable on page 90.
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circumstances of the Bournemouth and Poole merger case to ensure any 
unnecessary obstacles to needed service change were removed.3

While the case has been frequently cited in commentary on competition 
policy, an independent analysis has not emerged. This report aims to help fill 
the gap and aid learning for the future. This work has not been about second 
guessing the CC’s analysis or judgement. There can be no doubt that the 
CC’s analysis was comprehensive, robust and the subsequent report fulfilled 
its statutory obligations. Rather, the question examined here is whether the 
process that the regulators had to follow produced a result that was in the best 
interest of patients with regard to improving the quality of care, in particular 
whether the relative weight given to considerations of competition relative to 
other factors was appropriate. 

This report draws on the perspectives of the main parties involved in 
the merger decision-making process – including local providers and 
commissioners – based on interviews undertaken during 2014. The 
individuals concerned agreed to be interviewed on the basis of anonymity. 
Inclusion of the quotes does not necessarily represent endorsement of the 
position by the authors but instead reflects views, opinions and thoughts of  
a group of individuals (and not their employing organisations) on the process. 

Since the Bournemouth and Poole case a number of other NHS organisations 
have gone through the CMA (or the OFT/CC) process. In particular, the 
acquisition of Heatherwood and Wexham Park Hospitals NHS Foundation 
Trust by Frimley Park Hospital NHS Foundation Trust4 and service-level 
reconfigurations between the Royal Free London NHS Foundation Trust and 
University College London Hospitals NHS Foundation Trust.5,6 The CMA is 
currently investigating the anticipated acquisition by Chelsea and Westminster 
Hospital NHS Foundation Trust of West Middlesex University Hospital NHS 
Trust.7 All of these cases will provide additional learning and we understand 
that NHS Providers (a membership organisation for NHS public provider 
trusts, formerly the Foundation Trust Network) is undertaking some work to 
provide a practical briefing on the merger assessment process for its members. 

The report is structured as follows:

 – Chapter 2 outlines a brief history of competition policy in the NHS

 – Chapter 3 outlines the legislative process for merger control in  
the NHS

 – Chapter 4 considers the Bournemouth and Poole case specifically

 – Chapter 5 considers broader system implications from the case 

 – Chapter 6 summarises broad conclusions.

An In brief summary of the report is also available on the Health Foundation’s 
website: www.health.org.uk/nhsmergers

http://www.health.org.uk/nhsmergers
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A brief history of  
competition policy  
in the NHS 2

This chapter outlines the development of competition policy in the NHS in 
recent years and provides context for the changing merger control regime. 
Annex A provides additional detail. Discussion of the Bournemouth and 
Poole case begins from Chapter 4 onwards. This chapter does not attempt 
comprehensively to assess the pros and cons of competition among providers 
of clinical care but instead sets out the historical and legal context in which the 
merger decision-making framework is set. 

Mergers have occurred in the NHS since 1948, independent of competition 
policy. However, the introduction of competition into the NHS has meant that 
the work of providers and commissioners has become increasingly exposed to 
competition regulation. With regard to merger control, NHS foundation trusts 
are now subject to regulation by the Competition and Markets Authority, 
which was established on 1 April 2014. 

For the last 15 years and until recently, a broad consensus has emerged between 
the main political parties that there is a role for competition between providers 
of NHS-funded care. It is a relatively recent development that mergers involving 
NHS foundation trusts should be subject to control by the competition 
regulators, bringing decision-making process on such mergers into line with 
those in sectors such as retail or utility companies. However, while the policy 
direction in the NHS in England has been to encourage more competition 
among providers of clinical care, this hasn’t always proved popular. The debate 
has become polarised, but there is evidence to suggest that such competition 
can be beneficial for patients. For example, the Office for Health Economics 
assembled a commission in 2011 to consider the circumstances in which 
competition between health care providers might be feasible and might be 
expected to yield benefits. The report recognised that competition in the NHS 
could be controversial but concluded that in the right circumstances it can be 
used to prompt better health care. Significantly, the report suggested that there 
was no evidence that competition hampers integration of care, but there was 
evidence that competition with regulated prices has improved the quality of 
some NHS services (although the evidence is limited).8

The debate on competition has become highly charged in recent years, and 
was particularly intense during the passage of the Health and Social Care Act 
2012 (although it should be noted that in the context of the merger regime for 
FTs, the Act largely confirmed the application of the Enterprise Act 2002). 
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For example, during the second reading of the Bill in the House of Commons, 
the Shadow Secretary of State for Health John Healy MP suggested that: 

‘The debate at the heart of this Bill is about whether full-blown 
competition, based on price and ruled by competition law, is the 
right basis for our NHS. That is why Labour Members oppose 
this Bill. We want the NHS run on the basis of what is best for 
patients, not what is best for the market. We want the NHS to be 
driven by the ethos of public service, not by the economics of forced 
competition. We will defend to the end a health service that is there 
for all, fair for all and free to all who need it when they need it.’ 9

In fact some of the most significant advances in exposing clinical care in the 
NHS to competition occurred during previous Labour as well as Conservative 
governments. In the same debate Minister of State for Health Simon Burns 
MP suggested that the Coalition government’s plans for reforming the NHS 
were ‘an extension of the policies of the previous administrations, notably 
the Blair and Brown governments’ and that the policies were evolutionary 
not revolutionary.10 However, despite divergence in policy on structure, 
competition and increased provider diversity among the four UK countries, 
there is no obvious divergence of performance using very broad indicators.11

Evolution of competition policy, 1989–2010
One place to start a brief review of competition is the Conservative 
government’s 1989 white paper Working for Patients which outlined some of 
the most radical reforms in the history of the NHS. The white paper proposed 
the creation of an internal market within the NHS and paved the way for the 
split between purchasing (ie commissioning) and the provision of services 
in the NHS. The white paper also established the concept of GPs holding 
practice-level budgets to purchase secondary care services, as well as the 
model of self-governing NHS trusts.12

Before coming to power in 1997, the Labour Party campaigned to abolish the 
internal market in health care which had been created by the Conservatives,13 
but in the end chose to retain the split between purchasers and providers with 
an increased focus on partnership working between providers underpinned by 
robust performance management.14

The NHS Plan published in 2000 outlined significant changes to how health 
care in England was to be organised, with the intention of modernising 
the service. The government committed to large-scale investment linked 
to widespread reform. Significantly, the proposals marked a significant 
development in the role of the independent sector in the provision of NHS-
funded care. The NHS Plan committed to more constructive engagement with 
the public sector in a bid to end the ‘stand-off between the NHS and private 
sector providers of health care’. The government suggested that the private and 
voluntary sectors would have a role to play in ensuring patients received the 
full benefit of the increased investment in the NHS.15 In particular, the Plan 
led to the development of independent sector treatment centres (ISTCs) to 
provide fast, pre-booked surgery and diagnostic tests for NHS-funded patients 
by separating scheduled treatment from emergency care. Treatment centres 
were run both by the NHS and by the independent sector. Independent sector 
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providers were to add capacity in part to reduce waiting times.16 In 2003, the 
first ISTC – the Birkdale Clinic – was opened in Daventry. 

Yet despite the intended policy, an independent evaluation concluded that there 
had not been a large expansion in the quantity of for-profit or third-sector 
activity by the time of the 2010 general election.17 Furthermore, this slow growth 
occurred against a background of significant consolidation in the NHS hospital 
sector between 1997 and 2006 – thus reducing the potential for competition. 
Of around 223 acute hospitals in 1997, 122 merged between 1997 and 2006.1 

The NHS Plan also outlined proposals to give clinicians and managers greater 
freedoms to run local services. The concept of foundation trusts (FTs) was  
first introduced in 2002 and was intended to give top-performing hospital 
trusts the opportunity for more independence.18 NHS FTs were established  
in law under the Health and Social Care (Community Health and Standards) 
Act 2003. 

Unlike NHS trusts, FTs were independent organisations that were not subject 
to direction from the Secretary of State for Health. FTs were established as 
public benefit corporations whose primary purpose was to provide goods and 
services for the purposes of the health service in England. FTs were given 
greater financial freedoms: they could retain surpluses, were able to borrow 
funding for capital investment from more sources and had greater flexibility 
with regard to remuneration of staff. The legislation provided for an 
independent regulator (later known as Monitor) to monitor the performance 
of FTs.19 The first 10 FTs were established on 1 April 2004. The changing status 
of FTs was to have significant implications for the application of competition 
legislation to the NHS.

Competition under the Coalition government, 2010 onwards 

Early days of the Coalition 
On 6 May 2010, the general election resulted in a hung parliament. After five 
days of negotiations between the Liberal Democrats and the Conservative 
Party, agreement was reached on a range of issues on 11 May 2010. The initial 
agreement majored on economic policy and references to the NHS were 
limited to a commitment that funding should increase in real terms in each 
year of the parliament.20 

The more comprehensive Our programme for government, published later that 
month, gave more clues as to the Coalition government’s plans for health. For 
example, with regard to choice and competition, the government committed 
to increasing the involvement of independent and voluntary sector providers 
and to give every patient the power to choose any provider as long as they 
could meet NHS standards for nationally set NHS prices or tariffs.21 Just eight 
weeks later, in July 2010, the publication of the white paper Equity and excellence: 
Liberating the NHS made it clear that major reorganisation was on its way.22 

Equity and excellence: Liberating the NHS 
The white paper Equity and excellence: Liberating the NHS set out the 
government’s vision for a reformed health service. Aside from structural 
reform (the abolition of strategic health authorities and primary care 
trusts and their replacement with the NHS Commissioning Board and GP 



10 Mergers in the NHS: Lessons from the decision to block the proposed merger of hospitals in Bournemouth and Poole

 CONTENTS

consortia) one of the central themes of the white paper was patient choice. The 
government made a commitment to increasing significantly the offer of choice 
across a range of services. 

The white paper made it clear that increasing the diversity of supply of providers 
of clinical care was a key objective. The government aimed to allow any willing 
provider to provide services (as appropriate) thereby giving patients greater 
choice and stimulating innovation and improvement through greater competition. 

The white paper also outlined the government’s intention to amend the 
role of Monitor (the FT regulator). Monitor was to become an economic 
regulator with responsibility for promoting competition, regulating prices and 
safeguarding the continuity of services.22 

In October 2010, the government set out further detail in Liberating the NHS: 
greater choice and control. The government outlined its plans to implement a 
policy of ‘any willing provider’. This would enable patients to choose from any 
provider in England that offered a clinically appropriate service, could meet 
the quality standards expected of NHS providers and could deliver services for 
the national NHS tariff price.* The government reiterated its commitment to 
extend choice of provider to all health care services (and not just for the first 
hospital appointment). In particular, there was a focus on increasing choice 
of provider for mental health, diagnostic services, long-term conditions and 
end-of-life care.23 

In December, the government published its response to the consultation 
exercise on Equity and excellence, acknowledging that competition was the 
issue that most divided respondents. The response noted that trade unions and 
existing NHS organisations and professionals had been most likely to object 
on principle to the idea of increased competition in clinical care. In contrast, 
social enterprises, voluntary providers and the independent sector were 
supportive of the plans to remove barriers to market entry. The government 
was keen to assert that the reforms simply developed existing policy on 
competition stating that: ‘A common assertion in many responses was that the 
Government’s reforms were the most radical changes to the health service for 
decades, or even since the founding of the NHS… The Government disagrees.’ 24 

The Health and Social Care Act 2012: Competition takes centre stage

The Bill’s passage through the House of Commons 
The Health and Social Care Bill as introduced on 19 January 2011 gave effect 
to the policies set out in Equity and excellence. Part 3 of the Bill was dedicated 
to the economic regulation of health and adult social care services and was to 
become one of the most controversial aspects of the Bill. Part 3 set out Monitor’s 
overarching duties and responsibilities. The Bill gave Monitor powers to:

 – ensure competition and patient choice would operate effectively

 – run a system of licensing of providers

 – define designated services (the Bill set out mechanisms to ensure the 
continuity of such services in the event of failure) 

 – set pricing in conjunction with the NHS Commissioning Board

 – introduce failure arrangements. 

*  The NHS tariff comprises a set of 
nationally set prices for the delivery of 
certain health care services.
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With respect to competition, Monitor was to be given concurrent powers with 
the Office of Fair Trading (OFT) to apply the Competition Act 1998 (allowing 
Monitor to investigate anti-competitive practice) and the Enterprise Act 2002 
(in relation to market investigation references).25 

The Health and Social Care Bill had its second reading in the House of 
Commons on 31 January 2011. Part 3 of the Bill (economic regulation of 
health and social care) was debated extensively. The Labour Party intended  
to oppose the Bill.9

As opposition to the Health and Social Care Bill grew, delegates at the Liberal 
Democrat Conference passed a motion on 12 March 2011 which demanded 
significant amendments and criticised the government’s ‘damaging and 
unjustified market-based approach to reform’. The conference called upon 
Liberal Democrats in parliament to amend the Bill to rule out any competition 
based on price, to allow private providers only where there was no risk of 
‘cherry picking’ profitable services and to provide for an NHS which would 
promote quality and equity and not the market.26 

After 28 sittings of the Public Bill Committee, the first committee-stage process 
was concluded on 31 March 2011. Opposition amendments were not successful 
but the government put forward an amendment that would remove the ability 
of Monitor to set maximum prices and clarified that Monitor would not be 
able to vary prices by reference to whether a provider was in public or private 
ownership. The amendment was meant to clarify that the government’s position 
was that competition in the NHS should be based on quality and not on price.27 

The ‘pause’
On 6 April 2011, the government launched the NHS Future Forum to consider 
further the implications of the Health and Social Care Bill. Choice and 
competition was one of four themes to be considered, with the Secretary of 
State suggesting that: 

‘First, we need to make sure that we have the right sort of 
competition in the Health Service. Not competition for its own sake, 
not cherry picking the lowest hanging fruit, not giving preference to 
the private sector over and above NHS or charities.’28

In June, the NHS Future Forum published its recommendations, with Sir 
Stephen Bubb (Chair of the Forum’s Choice and Competition work stream) 
concluding that it would be an error to assume that properly regulated 
competition would pose a threat to the NHS as a universal service. However, 
the report noted concerns that competition might work against efforts to 
integrate care and that competition might compromise patient care. The 
report recommended stronger safeguards against the unintended effects 
of competition and that Monitor’s primary duty should not be to promote 
competition per se but instead to protect and promote the best interests of 
patients. The Future Forum also recommended there should be safeguards to 
prevent providers from ‘cherry picking’ where it could distort the market or 
undermine quality.29 

In response, the government committed to amending the Bill with regard to 
competition and choice in a number of areas.  
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 – The Bill would rule out any deliberate policy to increase or maintain  
the market share of any particular sector.

 – Monitor’s core duties would be focused on protecting and promoting 
patients’ interests and not on the promotion of competition as an  
end in itself. 

 – The Bill would include additional safeguards against cherry picking  
and price competition. 

 – Monitor’s powers would be limited with regard to its ability to take action 
against commissioners. 

 – Monitor would be required to enable integration of services for patients. 

 – The duties on commissioners to promote integrated services would  
be strengthened.30

Following an additional committee stage, the Bill cleared the House  
of Commons on 7 September 2011. 

The Bill’s passage through the House of Lords
After extensive debate on the Bill in the House of Lords, starting in October 
2011, in February 2012 the government outlined amendments which would 
be made at Lords Report Stage. A number of these were relevant to the 
development of competition in the NHS. The amendments would: 

 – allow Monitor to use its licensing powers to support integration and 
cooperation where it was in the interest of patients

 – amend the existing provisions in the Bill in relation to the Competition 
Commission’s (CC’s) powers to conduct seven-yearly reviews of the health 
sector to focus on the effectiveness, not the development, of competition; 
peers had expressed concern that the original wording would have 
provided a disproportionate incentive on Monitor to develop competition

 – amend the existing provisions in the Bill to require Monitor to consult on 
how it would enforce regulations concerned with procurement, patient 
choice and anti-competitive behaviour.31

During the Lords Report Stage, the government also accepted a number 
of significant amendments relating to the application of competition law. 
The first amendment required Monitor to provide advice to the OFT on 
benefits resulting from NHS provider mergers involving an NHS FT. The 
intention behind this amendment was to attempt to distinguish the NHS from 
commercial organisations such as retailers. In accepting the amendment, Earl 
Howe, the Parliamentary Under Secretary (Department of Health), reassured 
the House that the paramount consideration for the OFT in reviewing FT 
mergers would be the impact on patients’ interests ‘including the interests of 
patients in securing sustainable access to a comprehensive health service’.32 
The second amendment removed the requirement for the CC to review the 
development of competition in the provision of health care services for the 
purposes of the NHS. It was felt that prescribed reviews would have placed too 
great an emphasis on the pursuit of competition itself.33 



13Mergers in the NHS: Lessons from the decision to block the proposed merger of hospitals in Bournemouth and Poole

 CONTENTS

The Health and Social Care Act 2012 finally received Royal Assent on 27 
March 2012. Part 3 of the Act (which set out provisions relating to the 
regulation of health and adult care services) had been subject to a number 
of amendments and had changed compared to the version of the Bill as 
introduced on 19 January 2011. There were no longer references to ‘economic 
regulation’ and the focus was on ‘sector regulation’. 

Box 1 outlines the provisions in the Act with respect to competition and the 
role of Monitor. In April 2012, Secretary of State Andrew Lansley sent a letter 
to all FT chief executives outlining the fact that FTs should have genuine 
operational independence to meet the needs of local commissioners. With 
regard to mergers, the letter stated: ‘you will also be able to merge with, or 
acquire, other NHS FTs and NHS trusts without the explicit approval of Monitor, 
and without a burdensome legislative process’.34 

Competition regulations: more controversy
The Health and Social Care Act 2012 gave the Secretary of State delegated 
powers to make regulations that would place requirements on commissioners 
with respect to good practice in procurement, patient choice, anti-competitive 
conduct and conflicts of interest. The regulations – known as Section 75 
regulations – generated considerable controversy. However, many principles 
contained within the regulations had their roots in existing guidance which had 
been issued to the NHS from 2007 onwards. 

As part of the 2008/09 NHS Operating Framework, the Department of Health 
published the Principles and Rules for Co-operation and Competition (PRCC) 
in December 2007. The PRCC was intended to set out the expected behaviours 
and rules governing cooperation and competition. As well as announcing 
plans to develop an independent Competition Panel the document set out 10 
principles that would apply from April 2008 (see Box 2). 

Box 1: Sector regulation under the Health and Social Care Act 2012

Part 3 of the Health and Social Care Act 2012 sets out provisions for regulation of 
health and adult social care services in England and defines the role of the sector 
regulator (Monitor). The Act outlines that Monitor’s overriding duty would be to 
protect and promote the interests of patients by promoting economy, efficiency and 
effectiveness in the provision of health care while maintaining or improving quality.
With respect to competition, Monitor was given concurrent powers with the Office of 
Fair Trading (OFT) to apply the Competition Act 1998 (allowing Monitor to investigate 
anti-competitive practice) and the Enterprise Act 2002 (in relation to market 
investigations). The Health and Social Care Act gives Monitor powers to:
• run a system of licensing of providers of NHS services
• set and enforce requirements to secure continued provision of NHS services
• regulate prices for NHS services through a national tariff in conjunction with the  

NHS Commissioning Board
• secure continuity of NHS services provided by companies through a process of 

‘special administration’ and establish funding mechanisms to enable trust  
special administrators

• secure continued access to NHS services establish funding mechanisms to enable 
trust special administrators to secure continued access to NHS services.

The Act gives the Secretary of State delegated powers to make regulations which 
would place requirements on commissioners with respect to good practice in 
procurement, patient choice, anti-competitive conduct and conflicts of interest.
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The PRCC stated that making the system operate effectively in the interest of 
patients would sometimes require encouraging more competition through the 
purchase of NHS-funded care from new (non-NHS) providers but at other 
times would require enforcing cooperation between providers. Key provisions 
included a requirement that commissioners should contract with the provider 
best able to meet the needs of their local population and both commissioners 
and providers were required to foster patient choice. With regard to mergers 
and acquisitions, the guidance stated that these transactions were acceptable 
when in the best interest of patients and taxpayers as long as sufficient† choice 
and competition remained to ensure high quality services.35 

In July 2010, the Department of Health updated the PRCC to take into 
account the Coalition government’s plans outlined in Equity and excellence: 
Liberating the NHS. While the 10 principles remained similar to those 
published in 2007, the role of choice and competition within the NHS was 
strengthened. In 2007, one of the principles related to fostering choice. In 
the revised guidelines, commissioners and providers would be required to 
promote patient choice with specific reference to the policy of ‘any willing 
provider’ (later ‘any qualified provider’). 

There was a new requirement stating that commissioners and providers should 
not reach agreements which would restrict commissioner or patient choice 
of providers against the interests of patients or taxpayers. The document 
also outlined guidance which aimed to prevent individual providers from 
unreasonably refusing to supply services and cited circumstances where 
established providers attempted to restrict choice or competition by refusing 
to accept or provide services.36

Box 2: Principles and Rules for Co-operation and Competition (PRCC) (2007)

1. Commissioners should commission services from the providers best placed to meet 
the needs of their population.

2. Providers and commissioners should cooperate to ensure patient experience was 
seamless.

3. Commissioning and procurement should be transparent.

4. Commissioners and providers should foster patient choice and provide  
appropriate information.

5. Appropriate promotional activity was encouraged if in line with patients’  
best interests.

6. Providers must promote equality and not discriminate against patients.

7. Payment regimes should be transparent and fair.

8. Financial intervention should be transparent and fair.

9. Mergers and acquisitions were permissible when demonstrated to be in the 
best interest of patients and taxpayers and sufficient choice and competition 
remained.

10. Vertical integration* was permissible when demonstrated to be in the best interest 
of patients and taxpayers and ‘sufficient choice’ and competition remained.*   Vertical integration tends to involve 

collaboration on non-competing 
services (for example, between a 
hospital and primary care services 
provided by a general practitioner). 

†  The exact meaning of ‘sufficient 
choice’ was not defined clearly in 
the PRCC.
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On 11 February 2013, the Secretary of State made the National Health 
Service (Procurement, Patient Choice and Competition) Regulations 2013 – 
otherwise known as the Section 75 Regulations. The regulations replaced the 
PRCC but while they maintained many of the same principles, they attracted 
parliamentary opposition.37

The regulations required the NHS Commissioning Board and clinical 
commissioning groups (CCGs) to ensure good practice in relation to the 
procurement of NHS health care services and required commissioners to 
prevent anti-competitive behaviour and to ensure the protection of patients’ 
rights to make choices.38 The House of Lords Secondary Legislation Scrutiny 
Committee published its report on the regulations on 7 March 2013. The 
committee concluded that the regulations would require commissioners 
to use competitive tendering for more services and that the regulations 
marked a significant change. The committee noted that there was widespread 
concern in the health sector and that the Department of Health might find 
implementation challenging.39 Four days later the government laid amended 
regulations in parliament against a background of opposition and the prospect 
of a Liberal Democrat revolt. 

The amended regulations made it clearer that there would not be a 
requirement to put all contracts out to competitive tender, Monitor would 
not have the power to force competitive tendering and commissioners should 
be free to use integration where it was in the interest of patients.40 Labour 
peers attempted to annul the revised regulations during a debate on 24 April 
2013. Lord Hunt of King’s Heath suggested that the regulations were part 
of a ‘drive to shift the culture of the NHS from a public service into a public 
marketplace’.41 Earl Howe countered by saying that: 

‘one area of the law that we have not changed one iota is the law 
relating to competitive tendering... these regulations usher in 
nothing new at all... there is no government agenda to privatise 
NHS services – quite the contrary’.42

The motion was defeated by 254 votes to 146.43

Throughout 2014, competition in the NHS again became a highly contentious 
issue. In March 2014, the Labour Party published a consultation document on 
its ideas for health policy. It also committed to repealing the Health and Social 
Care Act 2012, suggesting that Labour would ‘deliver an NHS that valued 
collaboration over competition’. 

Summary
As this chapter shows, competition policy in the NHS has evolved over the 
past 25 years. The controversial ‘Section 75 Regulations’ have their roots in 
the 2007 Principles and Rules for Co-operation and Competition (PRCC). 
Likewise, the regime for merger control has become more formalised over 
time, with the Health and Social Care Act 2012 making it explicit that FTs 
would be subject to a decision-making process by the competition authorities. 
In addition, the Act extended the role of Monitor from that of the independent 
regulator of FTs to the sector regulator for health. 
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Merger control  
in the NHS 3

This chapter describes the role of the Office of Fair Trading (OFT) and the 
Competition Commission (CC) as these were the relevant regulatory bodies 
in the Bournemouth and Poole case. Their functions have since been merged 
as part of the new Competition and Markets Authority (CMA), which was 
established on 1 April 2014. While the CMA is a unitary authority, the reforms 
have preserved the separation between phase one (formerly carried out by 
OFT) and phase two (formerly carried out by the CC) in merger cases.*

The Health and Social Care Act 2012 did not establish a system of merger 
control in the NHS but instead sought to confirm the legal position relating 
to the application of existing competition legislation. The policy today has its 
roots in the early 2000s with the decision to establish foundation trusts (FTs) 
and the government’s reforms of the competition authorities which were 
underpinned by the Enterprise Act 2002. 

One of the objectives of the Health and Social Care Act 2012 was to clarify 
the role of the OFT in examining mergers involving FTs. Prior to the Act, 
the government suggested that the OFT already had jurisdiction to review 
mergers between FTs under the Enterprise Act. However, there was legal 
uncertainty as to when that applied in individual cases as applicable mergers† 

were reviewed by the Co-operation and Competition Panel (CCP).44 

The CCP was formally established on 30 January 2009 and its role was to 
investigate potential breaches of the Principles and Rules of Co-operation and 
Competition (PRCC) as well as reviewing proposed mergers and advising on 
the wider development of cooperation, patient choice and competition within the 
NHS.44 In practice, the CCP expected that mergers involving NHS trusts would be 
primarily examined by the CCP and mergers between independent sector 
providers of services to the NHS would primarily be examined by the OFT.46 

The Health and Social Care Act ultimately provided for a system of merger 
control involving NHS FTs whereby the OFT was required to notify Monitor 
(which would later incorporate the CCP) of a merger situation involving 
one or more FTs and Monitor was required to advise the OFT on the likely 
benefits (as defined by the Enterprise Act 2002) to patients. Monitor could also 
advise on other matters relevant to the merger although the Health and Social 
Care Act 2012 did not specifically mention competition assessment as one of 
them. The OFT was obliged to consider the advice from Monitor as part of 
its general public duties.47 The relationship between the OFT and the CC was 
established through the Enterprise Act 2002. 

*    At phase 1 the CMA has a duty to  
refer for an in-depth ‘Phase 2’ 
investigation any relevant merger 
situation where it believes that it is or 
may be the case that the merger has 
resulted or may be expected to result 
in a substantial lessening of competition 
(SLC). At phase 2, the CMA conducts 
a more detailed analysis to determine 
whether a relevant merger situation has 
resulted or may be expected to result in 
a SLC and if so, whether it should take 
action to remedy any SLC. 

†    Guidance issued by the CCP in 2010 
suggested that a merger would 
come under its remit if the revenue 
of a combined entity exceeded the 
applicable threshold (primary care – 
£15m, community services – £35m and 
£70m in the case of acute and mental 
health trusts).
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In addition to the UK merger control regime, there is also a European element 
to consider. Mergers would fall under the remit of the European Commission 
if they satisfied one of two thresholds unless each of the undertakings 
concerned achieves more than two-thirds of its aggregate EU-wide turnover 
within one and the same Member State:48

1. the combined aggregate worldwide turnover of all the undertakings 
concerned is more than €5bn, and the aggregate EU-wide turnover  
of each of at least two of those undertakings is more than €250m.

2. the combined aggregate worldwide turnover of all the undertakings 
concerned is more than €2.5bn, and

 – in each of at least three Member States, the combined aggregate 
turnover of those undertakings is more than €100m

 – in each of at least three of the Member States included for the 
purposes above, the aggregate turnover of each of at least two  
of the undertakings concerned is more than €25m

 – the aggregate EU-wide turnover of at least two of the undertakings 
concerned is more than €100m.

This report does not attempt to examine European-wide merger control processes.

The Enterprise Act 2002
In 2001, the government announced reforms which were intended to improve 
the productivity of the UK economy. One of the proposals involved radical 
reform of the UK competition regime – the government wanted to allow 
competition authorities independence to investigate specific or ‘sectoral’ 
markets using clear competition principles as well as providing a strong legal 
basis for competition authorities to promote competition.49 These reforms 
were enacted through the Enterprise Act 2002.

The Act gave more independence to the competition authorities – the OFT 
and the CC – and established a new merger regime where decisions would 
be taken by these authorities against a competition-based test rather than a 
public-interest test. Previously, statutory questions focused around whether 
there was a monopoly situation and who that monopoly favoured50 as well as 
considering whether transactions operated (or might have been expected to 
have operated) against the public interest.51

The reforms removed ministers from the decision-making process for most 
merger decisions and were intended to ensure that decisions on mergers were 
taken by those best qualified to make them and would not be influenced by 
political considerations.50 The 2002 Act provided for final decisions on most 
mergers to be taken by the OFT or by the CC rather than the Secretary of State.* 

The Act also provided for mergers to be considered against a new test. Under 
the Act, the authorities had to consider whether a merger would result in 
a ‘substantial lessening of competition’ (SLC). However, the Act set out a 
regime for the investigation of mergers that raised matters of public interest, 
in addition to competition and customer benefit concerns. Specified public 
interest considerations include national security, the interests of maintaining 
the stability of UK financial considerations and issues relating to the media.52 

*  As an exception, the Secretary of State 
for Business, Innovation and Skills (formerly 
Department of Trade and Industry) is 
able to have a decision-making role 
on mergers which raise defined public 
interest considerations such as national 
security.
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The Enterprise Act imposed a duty on the OFT to refer mergers to the CC for 
further investigation if a merger fell under the definition of a ‘relevant merger 
situation’ and it believed that it was or may have been the case that the merger 
had resulted or might have been expected to result in a SLC. As discussed on 
page 21, the OFT did not need to make a referral to the CC under a number 
of circumstances. Once a referral was made, the CC would conduct a full 
investigation. If the CC found a merger had or might be expected to result 
in a SLC (the main test), it could prohibit the merger or impose remedies (ie 
imposing measures to mitigate or prevent any SLC identified). The CC took 
into account customer benefits resulting from the merger in setting remedies.52

What constitutes a relevant merger situation? 
A ‘relevant merger situation’ under the Enterprise Act 2002 occurs when two 
or more enterprises cease to be distinct and either: 

 – the value of UK turnover of the enterprise which is being acquired exceeds 
£70m (known as the ‘turnover test’) or

 – the enterprises together supply or acquire at least 25% of all those 
particular goods or services supplied in the UK or in a substantial part of 
it (known as the ‘share of supply test’). 

With regard to the NHS, mergers between two NHS trusts are not considered 
to be a relevant merger situation under the Enterprise Act 2002. This is because 
ultimately the Secretary of State is considered to be in control of both organisations 
– NHS providers being part of a national system – so a merger would not 
result in two distinct enterprises coming under common control. In contrast, a 
merger involving FTs (public benefit corporations with income-generating 
powers which are viewed as independent bodies) at an organisational level 
(rather than service level) may create a situation where two or more 
enterprises cease to be distinct.53 Figure 1 illustrates this difference. 

  Figure 1: The difference between NHS trusts and NHS foundation trusts

The Secretary of State

FT FT FT Trust Trust Trust

Merged
Organisation

Two separate FT bodies 
become one organisation  

on merger.

An FT and a Trust become 
one body on merger. 

As all trusts are ultimately owned 
by the Secretary of State, a 

merger does not result in two 
distinct enterprises coming under 

common control

Merged
Organisation

Merged
Organisation
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For NHS trusts, Monitor examines and advises the NHS Trust Development 
Authority (NHS TDA) regarding a merger between two or more NHS trusts. 
Monitor is able to suggest remedies if it considers there might be an impact 
on patient choice or competition. The NHS TDA takes account of Monitor’s 
advice and any suggested remedies in making a final decision on the merger. 
The NHS TDA can override advice from Monitor on remedies (or advice not 
to proceed) if the NHS TDA believes it is in the wider public interest for the 
proposed merger to proceed.53 Figure 2 gives an outline of this process. 

 
For FTs, considered to be independent entities, the merger control regime as 
prescribed under the Enterprise Act 2002 applies. The OFT was required to 
notify Monitor if it had decided to carry out an investigation into a merger 
involving a NHS FT. Once notified, Monitor had a specific statutory role to 
provide advice to the OFT. After initial investigation by the OFT (taking into 
account Monitor’s contribution to the OFT investigation), the OFT could 
then refer the proposed merger for investigation by the CC. This process is 
summarised in Figure 3 below.

  Figure 2: Merger control process: NHS trusts

Monitor examines and advises the  NHS TDA 
on the choice and competition aspects of 
mergers between NHS Trusts. 

Monitor can suggest remedies  (or 
recommend the merger should not proceed) 
if it considers there might be an impact on 
choice or competition. 

Merger between NHS trusts only

The NHS TDA takes account of Monitor’s 
advice and any suggested remedies in 
making a final decision on the merger. The 
NHS TDA can override advice from Monitor 
on remedies (or advice not to proceed) if 
the NHS TDA believes it is in the wider public 
interest for the proposed merger to proceed.

  Figure 3: Merger Control Regime: Office of Fair Trading (OFT) and Competition Commission (CC)

Source: OFT. The OFT’s role in reviewing NHS mergers: Frequently asked questions. OFT 2013.

Sources: CC and OFT. Merger assessment guidelines. CC and OFT, 2010. 
CMA. Mergers: guidance on the CMA’s jurisdiction and procedure. Consultation document. CMA, 2013

From the 1 April 2014 the OFT and CC merged to form the Competition and Markets Authority (CMA). 
While the CMA is a unitary authority, the separation between the Phase 1 (OFT) and Phase 2 (CC) 
decision-makers in merger cases remains. Phase 1 decisions are undertaken by the CMA’s Board (and 
in practice delegated to staff). Phase 2 decisions (previously the CC) continue to be made by Inquiry 
Groups drawn from the CMA’s panel of independent experts.

The OFT was required to notify Monitor if it decided to carry out an investigation of an NHS merger. 
Once notified, Monitor was required to provide advice to the OFT.

The OFT had to make a referral to the CC if there was a relevant merger situation that would result in 
a substantial lessening of competition (SLC) unless there was a realistic prospect that any customer 
benefits would outweigh the SLC effects. 

The CC had to decide whether there was a relevant merger situation and whether that merger had 
resulted in a SLC. If the CC decided that there was an anti-competitive outcome, it was required to 
consider possible remedies. Those remedies could include the prohibition of a merger.
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The role of the Office of Fair Trading and the Competition 
Commission in merger decisions
Figure 4 below summarises the respective decision-making processes of 
the former OFT and the CC. The tests have remained the same under the 
Competition and Markets Authority, which was established on 1 April 2014. 

  Figure 4: Merger control process:  Office of Fair Trading (OFT) and Competition Commission (CC) roles

A relevant merger situation under the Enterprise Act occurs when two or more enterprises cease to be 
distinct and either:
a. the value or UK turnover of the enterprise which is being acquired exceeds £7Om (known as   

‘the turnover test’); or 
b. the enterprises together supply or acquire at least 25 per cent of all those particular goods or 

services  supplied in the UK or in a substantial part of it (known as ‘the share of supply test’).

Office of Fair Trading (OFT)  
duty to refer
The OFT had a duty to refer 
completed  and anticipated 
mergers to the CC for investigation 
if it believed that it was or may 
have been the case that
1.  a relevant merger situation  

had been  or would be 
created; and 

2. the creation of that situation 
had   resulted, or was expected 
to result, in a substantial 
lessening of competition (SLC) 
within a market or markets in 
the  UK for goods or services. 

The OFT applied a ‘realistic 
 prospect’ threshold.

The Competition Commission (CC)  
had to decide two questions: 
1.  Had a relevant merger situation 

been (or would have been) 
created? 

2.  If so, had the creation of that 
merger situation resulted (or was 
expected to result) in a significant 
lessening of competition (SLC) 
within any market or markets in 
the UK for goods or services? 

The CC applied a balance of 
probabilities threshold. It was looking 
to understand if it was more likely 
than not that a SLC would result. 

From 1 April 2014 the OFT and CC merged to form the Competition and Markets Authority (CMA). While the CMA is a unitary authority, the separation between 
the phase 1 (OFT) and phase 2 (CC) decision makers in merger cases remains. Phase 1 decisions are undertaken by the CMA’s board (and in practice 
delegated to staff). Phase 2 decisions, as was the case with the CC, are made by inquiry groups drawn from the CMA’s panel of independent experts. 

Source: Competition Commission and Office of Fair Trading. Merger assessment guidelines. CC and OFT; 2010. 

Counterfactual 
The CC could examine 
several possible scenarios 
but only the most likely 
scenario was selected as the 
counterfactual. In considering 
the counterfactual the CC 
considered whether the firm 
would have exited (through 
failure) and if so:
a.  whether there would 

have been an alternative 
purchaser for the firm or its 
assets and 

b.  what would have happened 
to the ‘sales’ of the firm if it 
had exited. 

Remedies
lf the CC decided that there was an anti-competitive 
outcome, it considered possible remedies by 
deciding what if any action should be taken by 
the CC or others for the purpose of remedying, 
mitigating or preventing the SLC concerned or any 
adverse affects arising from the SLC. 
The CC had to have regard to the need to achieve 
as comprehensive solution to the SLC as was 
reasonable and practicable and sought to ensure 
that no remedy was disproportionate. The CC 
could also have regard to any RCBs arising from 
the merger. The merger parties were expected to 
provide convincing evidence regarding the nature 
and scale of RCBs. 

Counterfactual 
The OFT considered the effect 
of the merger compared 
with the most competitive 
counterfactual and generally 
adopted the prevailing 
conditions. However, the OFT 
could assess the merger against 
an alternative counterfactual 
where the prospect of prevailing 
conditions continuing was not 
realistic (eg an exiting firm). For 
the OFT to accept the exiting 
firm argument, it would need 
compelling evidence to believe 
that the firm would exit the 
market and that there was no 
substantially less anti-competitive 
purchaser for the firm. 

The OFT could decide not 
to refer if it believed that: 
• the market 

concerned was 
not of sufficient 
importance to justify 
the reference; 

• any relevant 
customer benefits 
(RCBs) outweighed 
the SLC and any 
adverse effects of the 
SLC; and

• in the case of an 
anticipated merger, 
the arrangements 
concerned were 
not sufficiently far 
advanced.

Relevant customer benefits 
RCBs are benefits in the 
form of lower prices, higher 
quality or greater choice of 
goods or services, or greater 
innovation in relation to such 
goods or services. 
The OFT/CC had to  
believe that:
a. the benefit would accrue 

within a reasonable 
timeframe as a result of 
the merger

b. the benefit would be 
unlikely  to accrue without 
the merger or similar SLC. 

Office of Fair Trading (OFT)
The OFT considered the effect of the merger compared with the most 
competitive counterfactual* and generally adopted the prevailing conditions of 
competition (ie the pre-merger situation). However, the OFT could assess the 
merger against an alternative counterfactual where the prospect of prevailing 
conditions continuing was not realistic, for example in the case of an exiting 
firm (see ‘The exiting firm test’ on page 22). For the OFT to accept the exiting 
firm argument, it would need compelling evidence to believe that the firm 

*  Counterfactual = The CMA looks at the 
likely effects of the merger against what 
would happen without the merger
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would exit the market and that there was no substantially less anti-competitive 
purchaser for the firm. For example, even if a firm was to exit, there might 
be other buyers of the firm which might produce a better outcome for 
competition than the proposed merger party.52

The OFT had a duty to refer completed and anticipated mergers to the CC for 
investigation if it believed that: 

 – a relevant merger situation had been or would have been created, and 

 – it was or might have been the case that the merger had resulted, or might 
have been expected to result, in a substantial lessening of competition 
(SLC) within a market or markets in the UK for goods or services.

The OFT could decide not to refer if it believed that: 

 – the market concerned was not of sufficient importance to justify the reference 

 – any relevant customer benefits outweighed the SLC and any adverse effects 
of the SLC, and 

 – in the case of an anticipated merger, the arrangements concerned were not 
sufficiently far advanced. 

The term ‘relevant customer benefits’ (RCBs) has a specific statutory meaning. 
RCBs are benefits in the form of:

 – lower prices, higher quality or greater choice of goods or services; or

 – greater innovation in relation to such goods or services. 

At both phase 1 and phase 2, benefits are only considered once it has been 
established that a relevant merger situation might result in a substantial 
lessening of competition. 

The Competition Commission (CC)
In the event of a referral from the OFT, the CC had to decide two questions: 

 – Had a relevant merger situation been (or would have been) created)? 

 – If so, had the creation of that merger situation resulted (or would be 
expected to result) in a substantial lessening of competition (SLC)  
within any market or markets in the UK for goods or services? 

The CC applied a balance of probabilities threshold that looked to understand 
if it was more likely than not that a SLC would result. The CC could examine 
several possible scenarios but only the most likely scenario was selected as the 
counterfactual. In considering the counterfactual the CC considered whether 
the firm would have exited (through failure) and if so:

 – whether there would have been an alternative purchaser for the firm  
or its assets, and

 – what would have happened to the ‘sales’ of the firm if it had exited. 

If the CC decided that there was an anti-competitive outcome, it would then 
consider possible remedies by deciding what, if any, action should be taken 
by the CC or others for the purpose of remedying, mitigating or preventing 
the SLC concerned or any adverse effects arising from the SLC. Box 3 outlines 
guidance from Monitor on indemnifying RCBs.
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The CC had to have regard to the need to achieve as comprehensive a solution 
to the SLC as was reasonable, practicable and proportionate. In doing so 
the CC could have regard to any relevant customer benefits arising from the 
merger. The merger parties were expected to provide convincing evidence 
regarding the nature and scale of relevant customer benefits.

The exiting firm test
The ‘failing or exiting firm’ test is not unique to merger and acquisition 
processes in the UK. Indeed, the Organisation for Economic Co-operation and 
Development (OECD) held an international roundtable in 2009 to discuss the 
role of the failing firm defence given the tough economic situation facing most 
western countries. This test exists in most OECD jurisdictions and allows for 
anti-competitive mergers in some situations if the target organisation is in dire 
straits financially and the only other option would be market exit.56 The test is 
relevant to the Bournemouth and Poole case as the trusts contended (at phase 
2 – the CC phase) that Poole Hospital NHS Foundation Trust (PHFT) would 
be likely to exit the market due to financial failure and thus the appropriate 
counterfactual to review the merger would be one where PHFT exited the 
market. This argument was not put forward during the OFT (phase 1) process. 
Determining a counterfactual against which to carry out a competitive 
assessment is not a separate test but is one of a number of assessments carried 

Box 3: Recent guidance on relevant customer benefits (RCBs)

Monitor has recently published guidance which suggests that when assessing benefits, 
the organisation will consider the following points.
• Is the proposed change likely to represent a real improvement in quality, choice  

or innovation of services for patients or value for money for commissioners?
• Is the proposed change likely to be realised within a reasonable period as a result  

of the merger?
• Is the proposed change unlikely to accrue without the merger or a similar lessening  

of competition?54

RCBs only apply if the benefit would accrue within a reasonable timeframe as a result  
of the merger and the benefit would be unlikely to accrue without the merger or a 
similar SLC. The CMA has since issued guidance which outlines the types of benefits  
that providers have previously submitted, including higher quality services through:
• service reconfiguration
• implementing a particular care model
• increased consultant or staff cover
• access to equipment
• greater innovation through research and development.55

 
Monitor has given further guidance on how trusts considering merger might identify  
the benefits for the issues above. As an example, to show that service reconfiguration  
will improve the quality of services, merger parties would need to:
• provide details of the reconfiguration proposed
• identify the services and patients affected (including any effects on  

inter-dependent services)
• explain the quality improvements arising from the reconfiguration
• explain the timeframe for implementation
• clarify why benefits would be realised more effectively or quickly through  

merger rather than other means.54
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out in relation to determining whether a relevant merger situation might be 
expected to result in a SLC. 

The OFT only cleared a transaction based on ‘exiting firm’ claims where there 
was sufficient evidence to suggest the inevitable exit of the target business 
without the merger and that there was no realistic alternative that was 
substantially less anti-competitive. The OFT required compelling evidence 
that the prospect of prevailing conditions continuing was not realistic before it 
could adopt an alternative counterfactual.52 In considering this test, the OFT 
might conclude that in some cases it might be better (with respect to intensity 
of competition) for the organisation to fail and for the remaining players to 
compete for its market share.57 

For the OFT to accept the exiting firm test, it would need to believe (based on 
compelling evidence) that the firm’s market exit was inevitable and that there 
was no substantially less anti-competitive purchaser for the firm or its assets. 
The OFT would then consider whether the exit of the firm would result in a 
substantially less anti-competitive outcome than the merger. 

For an organisation to be considered a ‘failing firm’ by the CC, the CC 
needed to be satisfied that that the firm would be unable to meet its financial 
obligations in the near future and that the firm would be unable to restructure 
itself successfully. In reaching a decision on the exiting firm test, the CC would 
need to review whether any other persons might have acquired the firm and 
how the sales of the failing firm would be redistributed among competitors.58 

Further joint guidance in 2010 advised that the three main issues of focus for 
the regulatory bodies when considering an exiting organisation would be: 

 – whether the firm would exit (through financial failure or other causes)

 – whether there would be an alternative purchaser for the firm or its assets 

 – what might happen to the ‘sales’ of the organisation in the event of its exit.52 

In the UK, there have only been a handful of cases where the OFT or the 
CMA has accepted a ‘failing firm’ defence for an anti-competitive merger or 
acquisition. One recent example was HMV’s acquisition of 15 Zavvi stores 
following Zavvi’s administration.57

To help clarify these arrangements in the health care sector, in October 2013 
(after the decision by the CC to prohibit the Bournemouth and Poole merger) 
Monitor, the OFT and the CC issued a joint statement which suggested that 
where hospitals were demonstrably failing, the authorities might conclude 
that the proposed merger would have no impact on patients because merger 
would be no worse in terms of choice and competition than if the hospitals 
did not merge. Where hospitals were in clinical or financial difficulty, Monitor 
(and the NHS TDA in the case of NHS trusts) would be closely involved with 
the hospitals concerned and the competition authority would place significant 
weight on Monitor’s advice.59

More recent guidance issued in July 2014 suggested that the CMA would 
consider the following with regard to NHS mergers: 

 – whether the provider would exit (through failure or otherwise) 
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 – whether there would be an alternative acquirer for the provider’s assets 
other than the acquirer under consideration

 – where the patients and the commissioner contracts of the provider would 
go to in the event of the provider’s exit. 

In considering whether a provider would exit, the CMA would have regard 
to* the trust special administration (TSA) regime, the legal mechanism to 
deal with significantly challenged NHS trusts or NHS foundation trusts (ie 
the NHS failure regime). The document suggested that in the vast majority 
of instances where NHS providers faced financial difficulties, there was 
little or no risk that these providers would go through the TSA process 
and exit the market in the short to medium term. It also advised that in the 
absence of sufficient evidence relating to exit, merging providers may wish 
to consider making submissions as to whether one of the providers is less 
likely to be a strong alternative choice for patients or commissioners due to 
financial constraints. In addition to market exit by individual providers, the 
CMA could consider exit of specific services. Changes to services could be 
led by providers, commissioners or as a result of regulatory action (ie by the 
Care Quality Commission or the TSA). The CMA would examine evidence 
provided by the merging providers and/or other stakeholders to determine 
why the provider would have exited the service.55

It should be noted however, that there is nothing to suggest that the CMA 
believes that it would be impossible to exit the market. The sample of cases 
in the NHS the CMA has examined to date has been small and in principle it 
might be possible for an NHS provider to exit in accordance with the criteria 
used more broadly by the CMA. In addition, aside from the formal exiting 
firm tests, the CMA is able to take into account whether an organisation 
might be less likely to be a strong competitor based on financial or clinical 
difficulties. Guidance suggests that where the evidence is not sufficient for 
the CMA to adopt an exiting provider or service counterfactual, it will take 
into account evidence on financial or clinical difficulties in its competitive 
assessment.55 In the case of the decision on the proposed acquisition of 
Heatherwood and Wexham Park Hospitals NHS Foundation Trust by Frimley 
Park Hospital NHS Foundation Trust, the CMA considered the exiting 
provider text. While the CMA did not consider that it was appropriate to 
assess the merger against a counterfactual other than the prevailing conditions 
of competition, in its competitive assessment it did take into account the 
financial and clinical difficulties identified in relation to Heatherwood and 
Wexham Park Hospitals NHS Foundation Trust.4

For the CMA to accept an exiting provider argument at phrase 1, it would need 
compelling evidence to believe that provider exit was inevitable and that it 
was confident there was no substantially less anti-competitive acquirer for the 
assets. At phase 2, the CMA considers the likelihood of provider exit. If the 
CMA considers that there may be alternative acquirers, it will try to identify 
them and take this into account when considering the counterfactual.55

*  The phase ‘have regard to’ appears 
a lot in guidance documents or 
legislation. It effectively means ‘give due 
consideration to an issue’.
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At what point should the authorities be involved in a relevant 
merger situation? 
As noted above, the CMA is able to look at anticipated or completed mergers 
and it is possible to complete a merger without prior clearance by the CMA.60 
However, it is clearly in the interests of NHS providers to engage with 
Monitor and the CMA early on in the process of undertaking a significant 
transaction. Guidance from Monitor explains that transactions should only 
progress where evidence is very clearly established that they are in the overall 
interest of patients. Where a trust formally notifies the CMA of a transaction, 
early advice from Monitor should provide a good level of preparation for 
the CMA review process.61 If a trust chooses to complete a merger without 
prior clearance by the CMA, the CMA could decide to review the merger up 
to four months after the merger is completed or made public. The CMA has 
broad powers to prevent or unwind actions by the merged parties such as the 
transfer of services or the establishment of joint governance. 

Guidance clearly suggests that to avoid pre-merger integration concerns, 
merger providers should not: 

 – transfer ownership of control of all parts of their business or assets

 – carry out actions which impair their abilities to compete with  
each other going forward

 – make substantive changes to their organisational structure or  
management responsibilities

 – make changes to service provision together or

 – merge service lines or parts of the business or use a single set of branding.60 

Table 1: Exiting provider tests, adapted from the CMA’s guidance on the review of NHS mergers55

Tests Points to consider

Would  
the provider 
exit? 

• In considering whether a provider might exit (i.e be dissolved), the CMA would consider the 
inevitability of provider exit at phase 1 and the likelihood of provider exit at phase 2.

• The CMA would have regard to the regulatory regime for NHS providers and the TSA process 
which could result in the dissolution of a provider.

Would  
there be  
an alternative 
acquirer for 
the provider’s 
assets?

• The CMA would consider whether the provider would go through the CMA process and be 
dissolved absent the merger. In doing so, it will consider the financial position and reports and/
or views of regulators.

• If a TSA process is sufficiently advanced that dissolution is the likely recommendation, this will 
be relevant evidence of dissolution.

• In the event that dissolution appears inevitable (phase 1) or the most likely outcome (phase 2), 
the CMA would then consider the alternative options available to the trust special administrator.

• The CMA would consider evidence supporting any claims that the merger under consideration 
was the only possible merger.

• The CMA would take into account any submissions as to why another provider would not have 
delivered safe, clinical service or not done so on a financially viable basis.

Where 
would the 
patient and 
commissioner 
contracts  
of the  
provider go?

• If there was no alternative or less anti-competitive acquirer, the CMA would consider what 
would happen to the commissioner contracts and patients of the provider (in the event that 
the entity was dissolved and in the absence of the merger).

• The CMA would consider whether the services would be redistributed among remaining 
providers and if so how. If patient activity was most likely to be spread across a number of 
providers, merger might have an impact on competition. In contrast, if activity might be 
expected to switch to the acquiring provider, the impact on competition might be limited.
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Summary
As this chapter shows, the merger regime is complex and the questions the 
competition authorities are required to consider apply across a broad set of 
sectors and industries. The merger decision-making process is provided for  
by the Enterprise Act 2002 and not the Health and Social Care Act 2012. 

The process for mergers involving NHS FTs differs from that involving only 
NHS trusts. The former are seen as autonomous organisations whereas the 
latter are considered to be ultimately responsible to the Secretary of State. 
While the regulatory regime is effectively the same, NHS trusts are viewed 
differently to NHS FTs due to being under Secretary of State control. 

When undertaking the competitive assessment, essentially the competition 
authorities (now the CMA) have to decide the following. 

At phase 1 (previously OFT): 
 – Does it believe that it is or may be the case that a relevant merger situation 

has been created or will be created?
 – If so, has the creation of that situation resulted or may be expected to 

result, in a SLC?
 – If there is a SLC do any relevant customer benefits outweigh the SLC 

concerned and any adverse effects of the SLC?* 

At phase 2 (previously CC)
 – Has a relevant merger situation been or will be created?
 – If so, would the creation of that situation result or may be expected to 

result in a SLC?
 – If it is found that there is an anticompetitive outcome, the CMA must 

decide whether action should be taken to remedy, mitigate or prevent the 
SLC or any adverse effect that has or could be expected to result from the 
SLC. If action is to be taken, the CMA has to decide what action should be 
taken and what is to be remedied, mitigated or prevented.55

On the face of it, these considerations are not dissimilar to the NHS’s four 
reconfiguration tests (strong public and patient engagement, consistency with 
the need for patient choice, clear clinical evidence base and support from 
commissioners). However, for mergers the first test is competition (or the lack 
thereof) with consideration of benefits coming later in the process. 

More recent guidance from the CMA and Monitor has sought to clarify some 
areas of confusion and provide additional detail to NHS FTs on the evidence 
they will need to provide as part of the merger review process. However, there 
is still some ambiguity around the point at which an NHS provider could 
be considered an ‘exiting firm’ prior to the TSA process being activated. The 
CMA explicitly states in its guidance that in the absence of sufficient evidence 
relating to exit, merging providers may wish to consider making submissions 
as to whether one of the providers might be less likely to exercise a strong 
competitive constraint through clinical or financial difficulties. As further 
cases are considered by the CMA more detail is likely to become available. 
It should be noted however, that there is nothing to suggest that the CMA 
believes that it would be impossible to exit the market. The sample of cases to 
date has been small and in principle it might be possible for an NHS provider 
to exit in accordance with the criteria used more broadly by the CMA.  

*  The CMA only weighs benefits against 
the SLC at phase 1. In phase 2, benefits 
are relevant to the selection of an 
appropriate remedy.
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The Bournemouth  
and Poole case 4

A brief introduction to the Bournemouth and Poole case

On 29 November 2011, the Boards of Poole Hospital NHS Foundation Trust (PHFT) and 
the Royal Bournemouth and Christchurch Hospitals NHS Foundation Trust (RBCHFT) 
announced their intention to merge on the basis that a merger would provide the trusts with 
the best opportunity to be financially sustainable and offer higher quality clinical services. At 
this time, the Health and Social Care Bill was midway through its parliamentary passage and 
had cleared the House of Commons. At that stage, it was not certain that the provisions on 
competition and sector regulation would be passed into legislation unscathed. Furthermore 
the local commissioning system was in a state of flux due to the likely abolition of primary care 
trust commissioning bodies (although it should be noted that once established both Dorset 
Clinical Commissioning Group and NHS England were explicit supporters of the merger).  
The Act eventually received royal assent in March 2012. 

In June 2012, the Office of Fair Trading (OFT) notified Monitor that it had decided to carry  
out an investigation of the merger under Part 3 of the Enterprise Act 2002 and Monitor 
provided advice to the OFT in December 2012. In January 2013, the OFT decided to refer the 
case to the Competition Commission (CC). In October 2013, the CC announced that it would 
prohibit the proposed merger.

The following chapter outlines in more detail the process both trusts  
went through in pursuit of the proposed merger. It highlights discussion 
points from interviews with individuals involved locally. Over the course  
of February 2014, interviews were held with 10 senior representatives from  
the following organisations:

 – Poole Hospital NHS Foundation Trust

 – The Royal Bournemouth and Christchurch Hospitals NHS Foundation Trust

 – Dorset Clinical Commissioning Group

 – West Hampshire Clinical Commissioning Group

 – NHS England, Wessex. 

The sample size is small and the views of the individuals interviewed do not 
necessarily reflect a wider organisational position nor is there a universal 
‘local position’ on the merger process, potential impact, or the outcome of 
the decisions by the regulatory authorities. Participants were asked questions 
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about the following themes: context, their experience of the regulatory 
process, and learning for the wider system. 

The individuals concerned agreed to be interviewed on the basis of anonymity. 
Direct quotes have been included but small edits have been made to preserve 
participants’ anonymity. Inclusion of the quotes does not necessarily represent 
endorsement of the position by the authors but instead reflects the individual’s 
views, opinions and thoughts. It is important to emphasise that the quotes 
represent a collection of individual views which do not necessarily represent a 
corporate view of any of the parties. Indeed, there are views expressed which 
disagree with each other both within and across individual organisations. 

Prior to the interviews, desk research was carried out to identify areas for 
questioning, with interview questions divided into themes of (1) context  
(2) financial position (3) regulatory process (4) next steps for the area and  
(5) system implications. The interviews were transcribed and main discussion 
points were identified following analysis of the transcripts. These points included: 

 – the geographic and financial context of the two trusts

 – the catalyst for the decision to pursue a merger

 – the level of understanding of the process to be followed

 – the process of engaging with the competition authorities 

 – the aftermath of the merger decision. 

Background
The geographic context 
Poole Hospital NHS Foundation Trust (PHFT) is a 635-bed acute general 
hospital operating on one site, which mainly serves the 272,000 people living 
in Poole, East Dorset and Purbeck. The trust is the trauma unit for East 
Dorset and provides a broad range of general hospital care and services such 
as paediatrics and maternity for a wider catchment area. It also provides 
specialist services such as cancer care across Dorset.62

The Royal Bournemouth and Christchurch Hospitals NHS Foundation Trust 
(RBCHFT) is a 601-bed trust operating across two sites. It serves a total population of 
around 550,000 covering Bournemouth, Christchurch, East Dorset and part of 
the New Forest in Hampshire. Some specialist services are provided across a 
wider catchment area, covering Poole, the Purbecks and South Wiltshire.63

The primary commissioner for both providers is Dorset Clinical 
Commissioning Group (Dorset CCG). In 2011/12 RBCHFT’s total income 
was £239.8m and PHFT’s total income was £195m.64 West Hampshire Clinical 
Commissioning Group (West Hampshire CCG) also has an interest with the 
two trusts being used by the population in one of its six localities. West 
Hampshire CCG commissions approximately £22m of services from RBCHFT 
and £3–4m from PHFT.65

The two trusts are approximately eight miles apart and their potential local 
competitors are spread across a wide geography. Acute hospital providers 
operating within the region include Dorset County Hospital, Salisbury District 
Hospital, University Hospital Southampton and Yeovil District Hospital. 
Analysis by the Competition Commission (CC) suggested that there was little 
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overlap between the catchment areas of the parties (Bournemouth and Poole) 
and the acute hospitals listed above. A drive time of 28 minutes from Poole 
Hospital and 21 minutes from Bournemouth would provide a catchment area 
covering 90% of referrals. The CC’s analysis suggested that a drive time of 22 
minutes for PHFT and 17 minutes for RBCHFT appeared to be sufficiently 
representative of the typical drive time of the merging trusts’ patients (see 
Table 2). The parties disputed this suggesting that 41–60 minutes’ drive time 
would be more appropriate.66

Table 2: Competition Commission’s analysis of drive time and distance from the two hospital

Drive time  
to Poole 
Hospital 
(minutes)

Distance  
to Poole 
Hospital 
(miles)

Drive time to  
Royal 
Bournemouth 
Hospital (minutes)

Distance to  
Royal Bournemouth 
Hospital (miles)

Poole Hospital 17.8 8.0

Royal 
Bournemouth 
Hospital 

17.8 8.0 

Dorset County 
Hospital

34.0 24.3 49.6 31.9 

Salisbury 
District 
Hospital 

49.5 30.8 34.3 23.8 

University 
Hospital 
Southampton

47.4 34.6 32.2 27.6 

Yeovil District 
Hospital

61.8 43.9 77.4 51.5 

At a basic level, the geographic spread of the acute hospital sites in the 
region limits the degree of provider choice within a ‘reasonable’ travel 
time (although the definition of reasonable is not clear). Research suggests 
that for hospital care most patients would choose their local provider and 
providers and GPs consider their patients to be loyal to the local hospital.67 
However, research suggests that patients do take into account both location 
and quality. For example, a study examining the choice of hospital for 
elective hip replacements using Hospital Episode Statistics data suggests that 
hospital demand declines with distance but that there are important quality 
dimensions of choice with demand increasing with quality.68

The distance between the two FTs and their competitors was to become a 
critical factor in the CC’s conclusion that a merger would result in a SLC.  
As one local interviewee put it:

‘If we wanted to merge with Norfolk and Norwich, it wouldn’t have 
been an issue. There’d be no benefit but there’d be no competition 
issue… It’s two different issues, isn’t it? The fact that we were six 
miles apart for competition regulators is a very bad thing. The fact 
that we’re six miles apart [with respect] to NHS reconfiguration is a 
fantastic thing because we can actually reconfigure clinical services 
because the distances are shorter.’
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One interview participant also noted that the sea provided an  
additional barrier. 

‘The fact that we’ve got the sea to our backs meant there wasn’t 
really a 360 [degree] opportunity for competition. Anywhere with 
the sea about means the only competition you’re likely to have 
is inland and there just weren’t enough, in their mind, providers 
that were close enough. If you were in London, [then] you’ve got a 
different situation.’

The geographic spread is demonstrated more clearly in Figure 5 which shows 
the location of the Royal Bournemouth Hospital and Poole Hospital sites 
compared with the potential competitors named above. As comparison, the 
map also shows the locations of the acute hospital sites linked to Heatherwood 
and Wexham Park Hospitals NHS Foundation Trust and Frimley Park 
Hospital NHS Foundation Trust: the two organisations have recently received 
approval from the Competition and Markets Authority (CMA) to merge on 
the basis that there would not be a material reduction in competition between 
hospitals in the area and that there are currently a number of other strongly 
performing NHS hospitals located nearby.69 It is clear from the map below 
that the trusts involved in the merger of Frimley Park and Heatherwood and 
Wexham are surrounded by potential competitors. 

In its guidance published in July 2014, the CMA is ultimately responsible for 
assessing whether there are geographical areas where the merging providers 
appear to be each other’s closest competitors or where patients have little or no 
choice of other providers for any services.55

Poole Hospital and the Royal Bournemouth Hospital and           their closest potential NHS competitors   

Frimley Park Hospital, Heatherwood Hospital and Wrexham Park Hospital and         their closest potential NHS competitors  
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  Figure 5: Map of NHS competitors –  
  Bournemouth and Poole merger and the Frimley Park and Wexham merger
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A number of interviewees questioned whether it was right always to compare 
a merger situation with the historical precedent (ie would competition be 
reduced for a defined population under the proposals relative to the existing 
situation) rather than comparing the situation against other areas nationally. 

‘But they were looking at competition very much in the Poole and 
Bournemouth connotation and saying, “You’ve got two in there 
don’t lose it.” I suppose our take was, “That’s kind of ridiculous 
when you look at some of the other big towns [such as] Brighton 
and Portsmouth, where it’s already a single trust. Are you going to 
break them up saying “You must have choice there?” It seemed an 
un-level playing field to us, and if anything we felt that surely that’s 
anti-competitive to the Poole and Bournemouth population that we 
can’t get a bigger trust to compete with some of the other big ones.’

‘The other thing that I felt quite strongly about was that they were 
applying a level of competition that just doesn’t exist elsewhere in 
the country. Other than possibly London, is there anywhere else in 
the country where patients should have the choice of two hospitals 
eight miles apart? The whole point is that most populations are 
served by one large DGH [district general hospital] and a number 
of community hospitals. We happen to have two smaller DGH sites 
eight miles apart and I think that even if they completely lost one 
of them, I don’t think the population would be having less choice 
than anyone else in the country. I think at the moment the Dorset 
people have got an awful lot of choice that doesn’t apply to the rest 
of the country and actually is unaffordable going forward given our 
economic situation now.’

‘Bournemouth and Poole don’t need two hospitals; they just happen to 
have two hospitals. The ideal would be a single hospital somewhere.’

The argument that a bigger trust could compete more effectively with other 
trusts may be taken into account in merger analysis as a ‘rivalry enhancing’ 
efficiency. However, while there was a reference to being able to compete 
more effectively with the University Hospital Southampton NHS Foundation 
Trust (UHSFT) for maternity services,70 this point was not made particularly 
strongly by the parties. It should also be noted that the CC did consider the 
likely future financial position of the trusts as part of its assessment. 

Given the geographic distribution of the other acute hospital trusts in the area, 
there is a question as to why there are two district general hospitals within such 
close proximity. The evidence submitted to the CC explains some of the historical 
background. In the 1980s, Poole Hospital was the main hospital in the area. The 
Royal Bournemouth Hospital was built in 1989 after some discussions as to 
whether another large hospital was needed so close to the existing site at Poole.

The two hospitals were set up to work in a complementary way to serve the 
population of East Dorset and in 1989 they were directly managed by the East 
Dorset Health Authority. But soon after the Royal Bournemouth Hospital 
was built, the NHS was reformed in the early 1990s to create the division 
of purchasing and providing functions (as outlined in chapter 2) and set up 
hospitals as NHS trusts. At this time, Dorset Health Authority was established 
as purchaser and the two hospitals became independent provider trusts with 



32 Mergers in the NHS: Lessons from the decision to block the proposed merger of hospitals in Bournemouth and Poole

 CONTENTS

independent decision-making boards. A review of acute services was 
carried out in the 1990s which sought to ensure the most appropriate 
distribution of services. For example, paediatrics and maternity remained 
together at Poole whereas other surgical services were provided at 
Bournemouth. The trusts were encouraged to work together and a large 
number of clinicians divided their time between the two hospitals.71

This position was outlined in the interviews by a number of participants. 
One interviewee explained the historic division between the two hospital 
trusts. Broadly speaking, one of the hospitals was configured to focus on 
elective activity and the other non-elective. 

‘Poole is an unusual trust, in that it is primarily a provider of 
emergency services. We have one of the highest percentages of 
non-elective activity in the country and that arises from a very 
clear decision… in the early 1990s, where we were part of a 
single health authority. The decision was taken to have one of 
the two hospitals in Bournemouth and Poole focus on primarily 
elective activity – and that was Bournemouth – and have the 
other hospital focus primarily on emergency activity. This was 
long before national tariffs existed and long before FTs existed, 
so decisions could be taken more easily, in my view, by the 
health authority. Orthopaedic electives went to Bournemouth, 
cardiology in the main went to Bournemouth and trauma came 
to be centralised in Poole, maternity centralised in Poole, apart 
from a midwife-led unit, and cancer in the main centralised 
in Poole. We always had tended to regard ourselves as two 
halves of a single organisation and there’s little history of active 
competition between the two organisations.’

Analysis by the CC suggested that PHFT did have an above average 
proportion of non-elective activity but it was not necessarily unique.  
The CC also found that there was evidence of competition between the  
two trusts in 34 outpatient services where the proposed merger might  
have been expected to result in a SLC. This included services such as 
geriatric medicine and general surgery as well as maternity and one  
private inpatient service (cardiology).66

Financial performance
The RBCHFT was authorised as a FT on 1 April 2005. Its financial position 
has historically been strong and Monitor has not taken regulatory action 
against the trust.72 For the 2012/13 financial year, the RBCHFT had a 
balance of £54.2m and achieved a surplus of income over expenditure of 
£3.6m (1.4% of its £249m turnover).73

In contrast, PHFT was authorised as a FT in November 2007 and in July 
2010 was subject to regulatory action by Monitor due to a significant 
breach in complying with its licence. The trust was found to have failed 
to have complied with its general duty to exercise functions effectively, 
efficiently and economically, and in its governance duty.74 Monitor noted 
that in the 2009/10 financial year, the trust reported a deficit of £4.5m 
which was a significant departure from a planned surplus of £2.1m. The 
overspend was in part due to a focus on achieving a maximum of 13 weeks 



33Mergers in the NHS: Lessons from the decision to block the proposed merger of hospitals in Bournemouth and Poole

 CONTENTS

referral to treatment time (RTT), unpaid activity in excess of contract levels 
and unachieved cash-releasing efficiency savings.75 PHFT was removed from 
being in significant breach on 23 January 2012 having substantially improved 
its financial position and put in place stronger leadership at board level.74

For the 2012/13 financial year, the trust ended with an operating deficit of 
£8.44m. However, this included impairment* of £9.73m following revaluation 
of property, plant and equipment and the trust had a year-end surplus of 
£1.29m before the revaluation of the estate. The trust had an income in 
2012/13 of £202m.76

At June 2014, both trusts had a ‘continuity of service’† rating of 4 (the least 
risk) and a status of ‘no evident concerns’ regarding their governance ratings. 
However, one of the major objectives of the proposed merger was to secure 
the financial sustainability of Poole with the trust having projected a deficit of 
circa £8m in 2014/15 and £14m in 2015/16.77

A number of interviewees suggested that the distribution of services between 
the two trusts was a critical factor in determining the difference in their 
respective financial positions. Most interviewees suggested that the split had 
been more advantageous for Bournemouth on the basis that national tariff 
prices for elective services created more surplus than those for non-elective 
services. However, the CC’s analysis did not suggest that PHFT would be more 
vulnerable to financial pressure than many other foundation trusts because of 
its size or case mix.66

‘I think although there is not very good, hard evidence to prove 
it, most directors of NHS organisations would agree that the case 
mix [at Poole] is not a profitable case mix. I think perhaps it needs 
more scientific analysis to prove that, but if you talk to most FDs 
[financial directors], they would agree that they make most of their 
money out of elective orthopaedics and interventional cardiology. 
They cross-subsidise services such as maternity and trauma to a 
certain extent. Within a single DGH that probably doesn’t matter, 
but where you split them up, as you have done with Bournemouth 
and Poole, that creates a problem.’ 

‘I would argue that if you were doing the reconfiguration today, 
in the same way it happened 20 years ago, there is no way you 
would do what happened 20 years ago, because it’s not a financially 
sustainable split. Of course, those changes were made pre-tariff 
and everything else but, if you were doing it today, you certainly 
wouldn’t do it that way, I would argue.’

PHFT submitted data to the CC from Dr Foster for 127 FTs in support of 
their claim that Poole had the second highest proportion of non-elective 
inpatient activity once specialist and community FTs were excluded. The 
closest comparator was Bolton NHS Foundation Trust which has faced 
considerable financial difficulty.66 From August 2012, Bolton has been subject 
to enforcement action by Monitor in part due to a deteriorating financial 
position. For the 2012/13 financial year, Bolton reported a deficit of £14.4m 
with an overall deficit of £28.2m following costs relating to impairment and 
restructuring. The trust moved from a cash balance of £7.6m in 2011/12 to a 
balance of £0.3m at the end of 2012/13.78

*  In accounting, impairment is a decrease 
in the value of an asset.

†  Monitor assesses foundation trusts on their 
governance and on their financial risk. 
The continuity of services rating (rated 
between 1 and 4) shows how great the 
risk is that a foundation trust will fail to 
carry on as a going concern.
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While the CC acknowledged that PHFT had an above average case mix of 
non-elective services, it concluded there was not enough evidence that this 
would necessarily lead to PHFT facing greater financial pressure than many 
other FTs.66 Subsequently, Monitor and NHS England have acknowledged 
reports that urgent and emergency care services might be loss making. 
However, both organisations point to the limited evidence on the extent  
to which providers cross-subsidise urgent and emergency care services  
using income from services that created surpluses. Given the limited evidence, 
both organisations can only suggest that the costs of non-elective services 
appear to be rising faster than activity levels.79 In July 2014, NHS England  
and Monitor published a consultation on a revised national tariff payment 
system for 2015/16.80

Financial impact of service mix
In their original submission to the CC, RBCHFT and PHFT (referred to 
as the two parties) suggested that the national policy of imposing a cap on 
the national tariff for non-elective admissions had a negative effect on the 
profitability of services for emergency work.64 This cap, or ‘marginal tariff ’, was 
introduced in 2010/11 as a response to concerns about growth in the volume 
of patients being admitted as emergences. Admissions above a baseline rate set 
in 2008/09 were only paid at 30% of the normal price.79 However, in the case 
of Poole, the CC found that the trust had not exceeded the volume of services 
provided in 2008/0966 which effectively meant that the trust’s activity did not 
reach a level which would have made the 30% marginal rate apply. 

Interview feedback corroborated the CC’s view that the 30% marginal rate had 
not been the cause of the trust’s financial difficulties. 

‘The 30% tariff hasn’t had an impact, but because of our case mix, 
looking back, we have never made the excess profits that some DGHs 
have. They have been caused partly by the tariff, but more importantly, 
they’ve been caused by the increase in activity in elective areas.’ 

As the quote above demonstrates, the issue might not be the profitability (or 
lack thereof) of non-elective services but rather the ability that Bournemouth 
had as an early wave FT to generate a surplus from expanding elective activity. 

‘I think, Bournemouth went early as a foundation trust… and 
moved to a “payment by results” baseline very quickly. In the earlier 
years the tariff was more generous than it is now. Bournemouth by 
having large cardiac services and orthopaedic services tended to 
[have] the services that were generating a lot of money.’

‘Poole became a FT a lot later and their case mix has been more on 
the non-elective side, where the 30% margin on the tariff applied. 
They also had… maternity as well and children’s services. These 
seem to be services with which there isn’t so much within the tariff 
for them.’

‘It meant Bournemouth built up large cash reserves. It still has huge 
cash reserves – Poole never really got that reserve built up. So it’s 
always been a tighter financial environment in Poole than it has 
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in Bournemouth. Poole particularly has been in a tighter financial 
position and the market they were in was more difficult for them to 
grow in and try and trade out of.’

The financial and historical context above is important when considering the 
rationale for the merger and the actions and dynamics of the key actors within 
the local health economy. 

An introduction to the Bournemouth and Poole merger proposal 
Minutes from the board meeting of PHFT on 29 June 2011 explained the 
chairman and the chief executive had met with their counterparts at RBCHFT 
to discuss closer joint working. In parallel, staff at both trusts were told that 
the boards intended to explore the merits of closer collaboration including 
the possibility of a merger, stating that ‘it is clear the NHS needs to think 
differently about how services are developed, delivered and managed’.81

In August 2011, a joint working programme had commenced, with  
McKinsey appointed as independent consultants to support the work.  
Three joint workshops were held in September 2011 (board-to-board,  
joint clinical and joint governor) with follow-up workshops taking place  
in October and early November.82

On 29 November 2011, the boards of PHFT and RBCHFT announced their 
intention to merge on the basis that a merger would provide the trusts with 
the best opportunity to continue to provide and develop excellent clinical 
services. At this time, the Health and Social Care Bill was midway through its 
parliamentary passage and had cleared the House of Commons. At that stage, 
it was not certain that the provisions on competition and sector regulation 
would be passed in legislation unscathed and the local commissioning 
system was in a state of flux due to the likely abolition of primary care trust 
commissioning bodies.

On 22 June 2012, the OFT notified Monitor that it had decided to carry out an 
investigation under the Enterprise Act 2002. It was from this point onwards 
that the two trusts were to became ‘guinea pigs’ for the new merger control 
process which ultimately resulted in the CC’s decision to prohibit the merger 
on 17 October 2013. This process took nearly two years from the initial 
announcement by the boards in 2011. Table 3 overleaf shows the high level 
timeline of the merger review process. However, it would be misleading to 
suggest that this timeline would be in any way typical of new merger proposals. 

The timing of PHFT and RBCHFT’s proposed meant that two organisations as 
well as the regulatory system had to navigate a changing legislative landscape 
and a climate of uncertainty. 
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What was the catalyst for the decision to pursue a merger? 
The intention to merge was announced by the two trust boards in November 
2011. However, feedback from the interviews suggests that merger had been 
considered locally for some years and that merger between the two trusts had 
been a relatively constant topic of discussion over the previous decade.

‘As we’ve moved towards foundation trusts, there was an obvious 
direction of travel which would probably mean fewer [of them]. 
That never actually happened, but observers of the system felt there 
were at least one too many organisations in Dorset at the time. 
That’s going back 10 years, before any of us were foundation trusts. 
At the time, we expected that to happen through the process, but 
it didn’t; we all became individual foundation trusts one by one. 
Dorset was one of the first all foundation trust health economies.’

‘The merger discussions never went away. It’s been a permanent 
discussion; it’s never been far away from the top of the agenda. 
The two boards had earlier come to an informal understanding of 
working together and moving towards some sort of at least strategic 
alliance, if not more.’

In short, the decision to pursue a merger had been an item for discussion 
locally long before 2011. However, there were some mixed messages from 
interviewees relating to the rationale for pursuing a merger in 2011. While one 
participant suggested ‘it was finance. Very much finance’ most interviewees 
said it was to sustain the quality of clinical services at the trusts and overall 
financial viability. As one said: ‘The logic is that we needed to make – and still 
do – some clinical changes that I believe [the] merger would facilitate. Those 

29 June 2011 Minutes from the board meeting of PHFT held on 29 June 2011 explain 
the chairman and the chief executive had met with their counterparts at 
RBCHFT to discuss joint working.

29 November 2011 RBCHFT and PHFT’s boards announce their intention to pursue a merger.

March 2012 The parties start producing their case for the OFT (according to feedback 
from interviewees).

22 June 2012 OFT notifies Monitor that it has decided to carry out an investigation under 
Part 3 of the Enterprise Act 2002.

22 October 2012 OFT announces that it was reviewing the proposed merger.

7 December 2012 Monitor provides advice to the OFT on potential benefits to patients of a 
merger.

8 January 2013 OFT decide to refer to CC.

11 February 2013 Monitor’s advice to the OFT published.

22 March 2013 OFT publishes further advice on its role in NHS mergers.

11 July 2013 Provisional findings from the CC.

17 October 2013 Final report from the CC, blocking the proposed merger.

17 October 2013 Joint statement from the OFT, CC and Monitor.

Table 3: High level timeline of the RBCHFT and PHFT merger process:
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clinical changes still need to happen but we can’t do it through merger.’ Another 
added: ‘Finance was a component but, actually, the real driver was about 
providing better quality care to patients and more clinically sustainable services 
being established for the population overall.’

‘I think clinical sustainability was and still is the biggest threat. 
Obviously you can’t separate the two, because if we had all the 
money in the world then we could probably address clinical 
sustainability, we’d just double up everything. The two are connected, 
but we couldn’t see a way of achieving clinical sustainability and 
financial sustainability at the same time, and we couldn’t actually 
either, because even if we could afford lots more [clinical] 
consultants; they don’t exist. The two were intrinsically linked.’

‘Both organisations, over the coming three years, needed to 
realise savings of between £25m and £30m per organisation. We 
recognised that those savings were likely to be better attained 
through coming together. The second major driver was associated 
with the fact that we wanted to deliver more consultant-led 
services. If you take our two accident departments, we both had six 
consultants each. The model, going forward, certainly in advance of 
the ‘Key Area Review’, was to move towards a consultant-delivered 
major accident department. Then, the second department was likely 
to be a minor injuries department. Getting to that position, as two 
separate organisations, was going to be incredibly difficult because 
neither organisation nor the population at large wanted to give 
up their services. As a merged organisation, we could effectively 
drive that forward in a much more effective way. The third reason 
for merging was associated with the fact that we needed to sort 
out, again, the reconfiguration of some services to ensure that they 
stayed within Dorset. The fourth consideration was the fact that, 
particularly for Poole, they needed to invest in certain services that 
they were going to find impossible to invest in with the absence 
of the merger, particularly in terms of capital developments. The 
maternity unit was an obvious example.’

The interviewees suggest that the decision to pursue a merger was driven by 
the two local trusts and not the health economy as a whole. In some ways, 
this is perhaps unsurprising as during November 2011, the commissioning 
system was already in flux in preparation for the changes which would follow 
the Health and Social Care Act 2012’s royal assent. However, interviewees 
suggested it pointed to a system which was still ‘provider-centric’ in nature. 
‘It was entirely a provider decision at that stage. I suppose it’s worth saying 
that merger of Bournemouth and Poole has been an agenda item for as long 
as I can remember,’ said one. Another said: ‘I think it was a provider decision. 
The regulators were not involved in the original discussions at all and then the 
commissioners would have been seen as later in the process.’

‘It was absolutely driven by the two providers. Both providers recognised 
that financial and clinical sustainability was at risk. Poole’s financial 
situation was clear then; two and a half years ago the board was 
clear about what the financial projections looked like.’
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‘There is still a provider-centric conversation that happens 
everywhere about everything. It doesn’t matter what it’s about, 
providers are still viewed as the centre of the health service. I mean, 
if you just arrived in this country you wouldn’t think that there is 
anything that went on in health care outside hospitals.’

With the benefit of hindsight, the benefits case might have been stronger if 
the merger had been commissioner-led rather than provider-led, but given 
the degree of change and transition in the commissioning system it could be 
argued that the providers had the right to determine their own destiny and to 
work towards sustainability on their own terms. One of the critical decisions 
taken early on was the degree to which form should follow function or vice 
versa. Following advice, the trusts took the decision to pursue merger prior 
to detailed discussions about functions and before undertaking a public 
consultation on service reconfiguration. 

‘Both boards recognised that sustainability – financially and clinically 
– needed to be addressed. Once we’d undertaken that work, [the 
consultancy] were involved and the recommendation was that we 
should pursue a merger with an approach that said, “merge first, 
reconfigure after” on the basis of, perhaps, lessons learnt previously 
by [the consultancy] and others that to make some of the difficult 
reconfiguration decisions, you need a single directing line, a single 
board, a single group of doctors, so that there wasn’t necessarily seen 
to be a winner or loser financially in any of these decisions. That’s 
when we pursued it and, as I say, although finance was a key part, it 
certainly wasn’t the only reason for doing it.’

On the basis of such advice (and it should be noted that the trusts received 
further advice from experienced competition and legal experts), one can see 
why this ‘merge first, reconfigure later’ approach was tempting, particularly 
given that mergers had been a discussion topic for some time. However, this 
approach was not necessarily conducive to providing the level of evidence 
on patient benefit that was required, given the initial focus appeared to be on 
form rather than function (although it is not the case that providers need to 
have reconfigured prior to merger, parties do however need to be in a position 
to provide robust evidence on benefits where a merger raises competition 
concerns). The interviews do suggest that while quality of services (and 
ultimately patient benefit) was a key consideration, the role of finance comes 
out as an important factor in the decision to pursue the merger.  

Understanding of the process to be followed
It was clear from the interviews that there was a lack of clarity regarding 
the decision-making process which was to be followed to pursue a merger 
and certainly a lack of appreciation as to the level of evidence that would be 
required. The interviews suggest that there was some confusion about whether 
the process set out by the Co-operation and Competition Panel (CCP) would 
be followed or instead that set out by the OFT and CC.

‘There was quite a lot faffing around because no one knew [what 
the process would entail]. We weren’t getting any advice other 
than, perhaps, from the competition lawyers and, as we all know, 
the competition regulator already had the power and it wasn’t the 
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Health and Social Care Act per se that gave them the power. We 
were increasingly starting to think, “We’re probably going to have 
to go to the OFT”. We spent quite a lot of time not knowing which 
process we would be going through and eventually we were told that 
we had to go through to the OFT.’

‘Before we engaged in the process, we did not have significant 
insight into precisely how that process would unfold. That insight 
evolved at a fairly early stage through some of the advisers that we 
employed, who helped us consider both the OFT and the CC phase.’

It was recognised by a number of the interviewees that the process was to be 
a learning test case for everyone involved including the trusts, Monitor and 
competition authorities. 

‘Of course, a FT to FT merger was setting a precedent; so, they were 
learning very much, particularly the legal advisers, at the same 
time and trying to work not only with the competition process and 
[the] health [sector] for the first time, but with the lens of how 
the OFT would look at us. Also, Monitor obviously had their new 
remit, so they were still learning about how they would take us 
through their processes as well. Post the Health and Social Care Act, 
we were working with new regulatory bodies that were learning 
things for the first time.’

Annex B outlines selected extracts taken from trust board meetings held 
between October 2011 and May 2012. The minutes corroborate suggestions in 
the interviews that the process to be followed emerged over time rather than 
being clear at the outset. 

Early stages: involvement by the Co-operation and Competition 
Panel, Monitor and Office of Fair Trading 
The trusts liaised with Monitor and, from an early stage, the Co-operation 
and Competition Panel (CCP) and then the Office of Fair Trading (OFT). The 
trust board minutes from January 2012 suggest that Monitor was reluctant to 
provide advice to the parties on competition issues arising from the merger. 
From March 2012, the parties started preparing a submission for the OFT 
which was submitted on 29 May. Minutes from the 27 June board meeting at 
PHFT then outline that the OFT had requested a full business case earlier than 
had been anticipated.83 In parallel, the trusts were working with Monitor to 
understand how it would deal with the merger both as the regulator of FTs (for 
licensing purposes) and its new functions as sector regulator under the Health 
and Social Care Act 2012. 

Minutes of the RBCHFT board meeting held on 8 June 2012 explained 
that the trusts had received an indication from Monitor as to how it would 
approach the merger and there were two paths. Either the trusts would need 
to go through the process used for aspirant trusts or Monitor could produce 
a risk assessment in addition to a vote on the merger by both trusts’ council 
of governors. Both trusts were keen to influence Monitor to adopt the second 
option.84 The approach adopted would have depended on whether the merger 
took place prior to 1 April 2013 as the Health and Social Care Act 2012 
introduced changes to how Monitor could assess transactions. 



40 Mergers in the NHS: Lessons from the decision to block the proposed merger of hospitals in Bournemouth and Poole

 CONTENTS

On 22 June 2012 the OFT formally notified Monitor that they had decided to 
carry out an investigation.84 Minutes from the RBCHFT board meeting held 
on 13 July 2012 confirmed that it was likely that the OFT would refer the case 
to the Competition Commission (CC).85 Minutes from PHFT’s board meeting 
held on 25 July outlined that Monitor had asked the CCP to review the merger 
benefits case on their behalf.86 Monitor provided advice to the OFT on the 
potential benefits of the merger on 7 December 2012. 

In the business case, the parties had outlined potential benefits following 
service reconfiguration in five core areas: maternity, haematology, accident 
and emergency, acute general surgery and cardiology. However, we understand 
from the interviews that the trusts did not focus on detailed analysis of the 
benefits of service change because of the advice to ‘merge first and reconfigure 
later’. In the words of interviewees: 

‘We put together a benefits case rather quickly, because we hadn’t 
thought about what the benefits of merger were, other than 
financial stability, and it seemed the right thing to do anyway.’ 

‘Because of this basis of “merge first, reconfigure later”, our benefits 
case was very much at a strategic level. The problem is that when 
we submitted that benefits case to the CCP, they were quite critical 
of it, saying, “We don’t think this needs a merger to deliver”. That 
was submitted to the OFT and was our ‘Achilles heel’ throughout 
the next two years.’

Monitor and the CCP concluded that the proposed merger was likely to 
deliver relevant customer benefits (RCB) for some patients in the form of 
higher quality maternity and cardiology services. However, Monitor was less 
convinced by the benefits proposed for the other three services. In particular, 
Monitor believed that:

 – the benefits for haematology services were likely to be delivered through 
commissioner-led reconfiguration regardless of the proposed merger

 – there would be a commissioner-led review of urgent care services which 
would occur regardless of merger

 – the proposed reconfiguration of acute general surgery services was 
unlikely to improve services in the long term. 

In addition, Monitor was not convinced the trusts had provided sufficient 
evidence of the proposed financial savings or service improvements that 
would be delivered by the proposed merger.87 It is worth saying that Monitor 
has since been clear that NHS FTs are expected to engage early on when 
considering options such as a merger and that patient benefit should be 
carefully considered by all parties involved.54 More recent guidance from 
Monitor states that where merger parties and/or commissioners submit 
that benefits will be delivered by reconfiguration, they do not expect public 
consultation to have commenced. However, for extensive proposals (for 
example accident and emergency reconfiguration), Monitor would expect the 
parties to have: 

 – determined what the preferred proposal is and, where relevant, provided 
evidence of the need for change
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 – developed a model of care by engaging with clinicians and  
other stakeholders

 – produced an assessment of the clinical advantages (and any disadvantages) 
alongside robust financial data.54

One of the suggested areas of benefit was reconfiguration of accident and 
emergency services. The constant tension for the trusts was that if they had 
determined a preferred option (ie openly stating that there should be one 
emergency department and that this should be located at x site) it might have 
potentially pre-empted the outcome from public consultation. 

Because Monitor and the CCP were not convinced of the proposed patient 
benefits put forward, the two trusts further developed the benefits case in 
parallel to the formal assessment by the OFT. It was acknowledged by a 
number of the interview participants that the presentation of the benefits to 
patients to the CCP and then to the OFT by the trusts during the early stages 
of the process could have been stronger. 

The OFT was required to refer the case to the CC if it believed that

 – a relevant merger situation had been created*

 – it was or may have been the case that the merger had resulted or might have 
been expected to  result in a substantial lessening of competition (SLC). 

The OFT did have the powers not to refer to the CC if any RCB in relation to 
the creation of the relevant merger situation concerned outweighed the SLC 
and any potential adverse effects. 

The OFT’s assessment was that a merger would result in SLC with regard to 
the provision of routine elective care specialities: rheumatology, rehabilitation, 
general medicine, general surgery, geriatric medicine, dermatology, clinical 
haematology, oral and maxillofacial surgery, cardiology, palliative medicine 
and cardiothoracic surgery. The OFT found the merger might have led to a 
SLC with regard to the provision of medical oncology, gynaecology, vascular 
surgery, neurology, ear, nose and throat, trauma, orthopaedics and non-
elective services. 

The OFT suggested it was:

‘[Concerned] this merger might reduce the hospitals’ incentives to 
undertake investment or actions (for example to continue to enhance 
the quality of those services over the minimum required standards), 
to compete for patient income by not undertaking the same level of 
investment, or actions which attract patients to a particular hospital.’88

In its report, the OFT suggested it had taken due account of the advice from 
Monitor given its sectoral expertise and its statutory advisory role. The OFT 
noted that Monitor did accept that some RCBs may accrue to patients in the 
form of higher quality maternity and cardiology services, but that Monitor had 
raised doubts over the other proposed benefits. 

Based on the evidence presented and the doubts articulated by Monitor, the 
OFT could not be satisfied that the RCBs would outweigh the identified SLCs. 
It was therefore required to make a referral to the CC.88 On 8 January 2013 the 
decision was taken to refer the merger case to the CC. 

*  The OFT was able to make a reference 
(as can the CMA now) for completed 
and anticipated mergers.
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Given the lukewarm assessment by Monitor on the extent of the potential 
benefits, there is a question about whether the merger process should have been 
discontinued at this point. It is easier to view this decision in hindsight and 
with the knowledge that the merger was finally prohibited. It is important to 
highlight that the position was reviewed formally and regularly at board level at 
both trusts. The minutes of PHFT’s board meeting on 24 July 2013 show that in 
response to the CC’s provisional findings report, it had been agreed to ‘mount 
the best possible case to persuade the CC that merger provided benefits for the 
local population that outweighed the harm caused by reductions in competition’.89

The interviews suggest the trusts did consider abandoning the process  
midway through but decided that it was worthwhile continuing. 

‘I think we should have walked away at that point [following 
Monitor’s advice to the OFT], in retrospect.’

‘There was always an absolute chance that we would not get 
through, however, both boards felt so passionate that it was the 
right thing for patients that we felt that we had to. A number of 
times we took stock but we thought it would be wrong to not pursue 
this absolutely because it was right for patients so we just carried 
on, even though we knew there was a risk. It was the solution so we 
worked hard to try to make it work.’

‘I think it was inevitable quite early on in the process that they were 
going to reach the conclusion that they did. Therefore, we did consider 
whether we would withdraw from the process. The difficulty in [doing 
that] was that we did not have a final outcome, and that we had 
spent a considerable amount of money without getting to that final 
outcome. It did not, at that point, move us any further forward.’

The ‘considerable amount of money’ referred to was referred to as being 
approximately £5m by a number of interviewees. This figure comprised 
consultancy fees, organisation development, internal advisors and so on. 

Freedom of Information requests made by Incisive Health regarding the costs 
incurred during the merger control process showed that the combined figure 
from both trusts was £4.98m (of which £4m was funded by NHS South West). 
However, most of these costs were incurred in preparing for the merger rather 
than the competition assessment process itself.90

The Competition Commission
The Competition Commission (CC) process commenced following the 
referral from the OFT in January 2013. The two trusts jointly submitted an 
initial submission (published on 9 April 2013) and an additional submission 
outlining the potential benefits (published on 3 June 2013). One of the first 
considerations by the CC (after determining whether it was a relevant merger 
situation) was whether the merger had resulted or might have been expected 
to result in a substantial lessening of competition (SLC). The initial submission 
by the parties thus focused specifically on the issue of SLC. 

Provisional findings were published in July 2013 and the final outcome was 
published in October 2013. The two trusts had the opportunity to submit 
‘potential remedies’, ie action to mitigate against the potential SLC in August 2013. 
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Initial submission

The exiting firm test
Alongside arguments in relation to the level of overlap and cooperation 
between the trusts, one of the key arguments put forward to counter the issue 
of SLC was that the appropriate counterfactual should be that Poole would 
exit the market (due to financial failure) and that the CC should use the 
‘exiting firm’ scenario as the counterfactual. The parties suggested that due to 
Poole’s forecast deficit, the only realistic scenario for the counterfactual would 
be Poole’s ‘exit’ due to financial failure. If this counterfactual were applied, 
it would negate any SLC if Bournemouth was most likely to take over the 
services vacated because of Poole’s exit.64 As we discussed in chapter 3, parties 
in previous merger decisions have had little luck with convincing competition 
authorities that the exiting firm test applies. However, it is important to note 
that there is nothing in guidance to suggest that an NHS provider could never 
meet the requirements of the exiting provider test. The parties did not put 
forward the ‘exiting firm’ argument until the CC stage. 

On 1 May 2013, the chief executive of PHFT wrote to Monitor outlining 
his concerns that without the merger, the trust would be unlikely to be able 
to continue as a going concern due to a projected deficit of circa £14m by 
2015/16 and the inevitability of ending up in the failure regime. On 24 May 
2013, Monitor opened a formal investigation into the trust’s compliance with 
its licence with regard to financial sustainability and governance.77 One year 
later on 2 April 2014, Monitor closed the investigation on the basis that it 
believed that the trust’s leadership was taking appropriate action to improve 
the state of its finances.91

There was recognition among a number of the interviewees that it would be 
difficult to convince the CC that Poole was an ‘exiting firm’ because of the 
approach to dealing with failure (and potential exit) in the NHS as opposed to 
that of a commercial company. 

‘No matter what they [Monitor] did, if the CC’s test is exiting or 
failing firm, then we were never going to achieve it, no matter what 
Monitor said.’

‘The competition regulators see the failing firm or the exiting firm, 
whatever jargon is used, as being a bit like Comet or Woolworths. 
You go bust, your assets are frozen and you exit the market.  
That never happens in the NHS. There are different problems with 
financial failure but it’s not assets frozen, pay off your creditors,  
exit the market and because we weren’t doing that, they weren’t 
denying that we were going to have financial problems but we 
weren’t an exiting firm.’

‘There’s a big issue around how the competition regulators judge 
financial failure in the NHS as opposed to commercially. What the 
CC said is, “Well, the NHS will bail you out because we read the 
newspapers and that’s what happens” and, of course, that’s true.  
We were never going to exit the market but our argument was that’s 
a dreadful use of taxpayer’s money because, actually, the CCGs 
could be spending this on service development improvement, rather 
than just keeping us going.’
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In the case of the Poole and Bournemouth merger, the parties suggested that 
should merger not take place, the appropriate counterfactual should be the 
exit of PHFT due to financial instability. The CC rejected this argument on the 
basis that the CC felt that Monitor would be unlikely to place the parties into 
special administration. The CC cited the length of time that it took to place 
Mid Staffordshire NHS Foundation Trust into special administration (despite 
significant failings). It was also noted that other trusts had been able to run up 
large deficits over time without being placed into special administration. In 
addition, the CC considered Poole’s structure including its size and case mix 
and financial forecast.66

Competitive effects of the merger 
On competition, the trusts highlighted the fact that they could not compete 
with each other on price and outlined why they felt competition was limited 
between the two trusts (see Table 4).64 However, it is important to recognise 
that for those services subject to the NHS national tariff, the providers 
would have been competing on quality rather than price. For the 2012/13 
financial year, the national mandatory tariff would have been payable by 
commissioners for day cases, ordinary elective and non-elective admitted 
patient care, attendances and some procedures in outpatients and accident and 
emergency services.92 There is also a distinction between competition in the 
health care markets (where there is direct patient choice between services) and 
competition for the market (where commissioners put services out to tender). 
The Office of Health Economics’ report on competition in the NHS suggests 
that competition is feasible across a range of ‘services’ but that the nature of 
the ‘customer’ can affect some dimensions of competition (including demand 
factors, ease of acquiring information, short-term supply factors, political/
institutional factors and cost factors). Competition is feasible whichever of 
these is the decision making customer, but the nature of the customer can 
affect how some dimensions of competition are thought about.8

It should be noted that inclusion of the parties’ presentation of evidence in this 
report does not represent an endorsement of their position. The parties were 
tasked with presenting evidence to support their views and it was ultimately 
the CC who would assess the evidence in line with its legislative tests. 

The initial submission by the trusts to the CC suggested that there would be 
benefits of a merger both to taxpayers and patients. With regard to patients, 
the trusts suggested that the population could not sustain more than one local 
provider and that a minimum number of procedures needed to be performed 
each year in order to deliver safe services. With regard to benefits to the 
taxpayer, the parties suggested that the fixed costs involved in sustaining two 
separate providers were not sustainable.64

 The initial submission grouped benefits into four headline themes.

 – Improving access, safety and quality of care in five clinical areas: 
cardiology, acute general surgery, accident and emergency, haematology 
and maternity.

 – Delivering financial savings through economies of scale: the parties 
suggested the merger would generate £20m savings.



45Mergers in the NHS: Lessons from the decision to block the proposed merger of hospitals in Bournemouth and Poole

 CONTENTS

 – Enhancing the sustainability of services: the parties suggested that as 
a larger entity, they would find it easier to recruit and train key clinical 
staff and merger would better support the provision of 24/7 services and 
appropriate staff rotas. 

 – Unlocking capital resources to support provision of health care: the 
parties suggested that the merger would unlock capital resources and 
would facilitate a more efficient allocation of capital investment across 
both sites.64

With regard to the expected financial savings, the submission cites figures 
from November 2012, supplied by PwC, which suggested that over three  
years, the trusts would be able to make approximately £8.6m in merger-
specific savings with an additional £13.6m savings identified as being highly 
unlikely without the merger. The submission also highlighted a set of figures 
produced some months later which suggested that merger-specific savings 
would be approximately £17m over three years.64

A subsequent submission outlined the proposed benefits in more detail.  
The trusts focused on the existing five clinical areas outlined above as well  
as financial resilience. The following section includes the additional detail  
on benefits presented at this stage in the process.  

Service type The parties’ rationale for competitive constraint 

Non-elective  Patients in need of urgent treatment are taken to the nearest clinically 
appropriate provider (ie there was no choice).
Provision is driven by patient access requirements.
Commissioners prefer a managed rather than market-driven approach. 
The trusts suggested commissioners had no intention of reconfiguring services in 
the absence of the merger. 

Specialised 
services

It would be clinically inappropriate to compete for specialised services in a 
relatively low population such as Dorset.
The specialised services provided by the parties involve significant investment 
in specialised equipment and training. Awarding contracts to a rival provider 
would involve ‘stranding’ assets at significant taxpayer expense.

Elective 
inpatient and 
outpatient 
care 

The parties suggested they were not competitors for the majority of elective 
inpatient and outpatient services as local commissioning practices had been 
designed to be complementary. PHFT had focused on non-elective care 
whereas RBCHFT had been more focused on elective care. 
The parties suggested that for outpatient, diagnostics and day patient 
procedures, there were a wide range of potential competitors including 
community hospitals and GP practices. 

Community 
services

The parties predominately concentrate on elective care and their provision is 
small relative to Dorset Healthcare NHS Foundation Trust which provides mental 
health and community services. 

Private 
services

The parties suggested that the proportion of their clinical income (less than 2%) 
was so small that it would not give rise to a SLC, particularly when the market 
share of local private hospitals was taken into consideration. Also the parties 
focused on different clinical areas for their private work. 

Table 4: Initial submission to the Competition Commission: the trusts’ rationale for competition limits 
by service type 
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Maternity 
The trusts explained that a midwife-led maternity service was provided at 
Bournemouth. The service was provided without input from medical staff or 
support from neonatal intensive care. At the time of submission, 38.57 full-
time equivalent midwives worked at the unit which was close to the minimum 
required by the Royal College of Midwives to run a maternity unit of this 
type. However, low numbers of births (an average of 1.5 per day) and a high 
midwife to mother ratio of 1:14 meant that the midwives were underused. 
Bournemouth did not have the specialist equipment and staff to deal with 
complications in labour and routinely transferred mothers to Poole. The 
parties highlighted a recent settlement which paid out £7.1m to a family of a 
child born with severe disability as a result of Bournemouth not being able to 
transfer the child fast enough to a hospital with neonatal intensive care. 

Poole provided a midwife-led unit which was co-located with a consultant-led 
obstetric service and neonatal intensive care for high risk mothers and babies. 
At the time of submission, Poole had a midwife to mother ratio of 1:33.5 
and could not hire additional staff due to national shortages and challenging 
finances. Poole’s maternity unit required capital investment and in the longer 
term the trust would need to invest in a new maternity unit. 

The parties suggested that under the merger the two services would be 
consolidated and midwifery resource would be pooled, thereby creating more 
flexibility to deploy midwives and to support home births. The parties would 
invest in rebuilding a new maternity unit which was likely to take place within 
five years of the merger. 

Cardiology
The trusts explained that Bournemouth ran two cardiology rotas (general 
cardiology and primary percutaneous coronary intervention (PPCI)). The 
service was run by 10 consultants and there was emergency cover 24/7 
although out of hours, cardiologists were not present in hospital but were on 
call. The trust had four cardiac catheter laboratories which enabled it to carry 
out procedures such as PPCI. 

Poole did not have a dedicated cardiology rota but employed four cardiologists 
on an acute medical rota. Poole was not providing the recommended 
consultant cover. Poole did not have a catheter laboratory and patients who 
required PPCI were transferred to Bournemouth. However, Poole did have 
two stress echo specialists which Bournemouth did not. 

The parties cited a range of benefits following merger as the trusts intended 
to create a single dedicated rota that would span both sites. The trusts cited 
improved safety across both sites (at Poole there would be 24/7 cover and 
patients on the Bournemouth site would have access to Poole’s stress echo 
specialists). The trusts also cited general benefits derived from greater specialisation 
among cardiologists as the combined throughput of patients would be larger. 

The parties also countered the suggestion by Monitor in its advice to the OFT 
that commissioners were conducting a review which would determine the 
nature of any further reconfiguration of cardiology services in Dorset. The 
parties suggested that commissioners were investigating clinical requirements 
rather than service configuration. 
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Haematology 
The parties outlined that both Bournemouth and Poole provided inpatient 
haematology services for complex cases and stem cell transplantation within 
Dorset. In the view of the parties, neither trust had a sufficient number 
of patients to reach the recommended scale for the provision of efficient 
haematology services. 

Following the merger, the parties proposed creating a combined haematology 
rota which would provide improved cover and greater specialism. 

Accident and emergency
Both trusts provided accident and emergency services. They each employed 
five full-time equivalent consultants and provided consultant cover of 12 hours 
per day during the week and 3 or 4.5 hours per day during the weekend on 
alternate weekends. Outside these hours, consultant input was provided on 
an on-call basis. Coverage did not meet expected guidelines (24/7 coverage 
is recommended but the required level of 16 hour coverage, seven days a 
week would require a minimum of 12 full-time equivalent consultants). The 
trusts suggested that neither organisation would be able to hire the additional 
consultant cover (due to availability and cost). Both trusts were aiming to 
recruit an additional consultant but were finding the process difficult. 

The parties suggested that as a result of the merger patients would benefit from 
better consultant cover, increased consultant specialisation and better supervision 
of junior doctors. The parties suggested that commissioners would find it 
difficult to achieve the same outcomes without a merger because given the 
importance of A&E services for direct revenue and for follow-on patient activity,  
it would be unlikely that the parties would reach an agreement on reconfiguration 
without the merger. The parties also noted that while commissioners were 
exploring options for limiting demand for A&E services, they were not 
considering plans for structural change at the point of submission. 

Emergency surgery 
The trusts outlined that Bournemouth had eight full-time equivalent surgeons 
on the emergency surgery rota while Poole had 5.5 full-time equivalent 
surgeons participating in the delivery of independent, duplicated 24/7 
emergency surgery rotas. Neither party was able to provide:

 – a 24/7 consultant-led emergency service with consultants free from 
elective commitments while on-call for emergencies

 – an all-day dedicated theatre on standby for emergencies

 – training in laparoscopic surgery for all surgeons on the emergency rota

 – appropriate staffing levels for middle grade doctors. 

The parties suggested that following merger, an integrated emergency surgery 
rota would enable the merged trust to separate consultant delivery of elective 
care from emergency duties and would provide more opportunities for 
consolidating expertise and specialisation.70
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Competition Commission’s provisional findings 
As noted above, interviewees suggested that the benefits case changed 
significantly by the time material was submitted to the Competition 
Commission (CC) but that the advice from Monitor was based on the trust’s 
original submission to the Co-operation and Competition Panel (CCP).  
As outlined in chapter 3, Monitor was only required to provide advice to  
the OFT during phase 1. The CC took into account the changes to the 
proposed business case. 

‘Although it [the benefits case] did get more detailed, that’s not 
really what the CCP saw and therefore the expert advice that was 
going to the OFT and the CC.’ 

‘Because nobody had really done it before, the complexity of it is 
huge. Certainly by the time it got to the CC the benefit case at this 
point was hugely different to what was being discussed really with 
the CCP.’

It should be noted that the CC took into account these differences in their 
final report, suggesting that while the five RCBs identified by the parties 
had remained constant, some aspects of the parties’ claims had changed. In 
the case of maternity, the reconfiguration proposal was withdrawn and this 
proposal had been previously accepted by Monitor as a RCB.66

On 11 July 2013, the CC published its interim findings. 

The CC provisionally concluded that the proposed merger would be expected 
to result in a SLC in:

 – 20 elective inpatient services

 – 36 outpatient services

 – maternity

 – cardiology (a private service).

The parties had put forward the ‘exiting firm’ counterfactual. The CC’s 
provisional conclusion was that Poole’s financial failure was not sufficiently 
certain to form part of the counterfactual and even if Poole’s financial failure 
had been certain, it would not have inevitably qualified as an ‘exiting firm’ 
due to the limited number of providers who had been through the special 
administration regime.93

At this point in the process, the parties were given the opportunity to submit 
‘remedies’ as a response to concerns about the likelihood of a SLC and respond 
to the CC’s provisional findings. It was at this stage that the CC would take 
RCB into account. 

Response to the provisional findings
In their response to the provisional findings, the two trusts suggested that 
the CC had overstated the impact of competition. The trusts highlighted the 
following issues. 

 – Outpatient services were characterised by low barriers to entry and these 
services would remain contestable after the merger. Such services could 
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take the form of community hospitals or other regional providers renting 
space in community hospital premises or GP premises. 

 – The degree of competition was overstated for elective inpatient services 
as most patients were unlikely to respond to small but significant changes 
in quality and those patients who were responsive would travel further 
than 20–30 minutes However, it should be noted that a patient survey 
conducted by the CC found that, of those patients who were aware of 
choice (n=117 (RBCHFT patients) and 117 (PHFT patients)), 48% of 
RBCHFT patients and 47% of PHFT patients would switch to another 
hospital if their waiting times were to increase by two weeks (regardless of 
the original waiting time).66

 – The maternity services offered across both sites were very different and 
the most fundamental choice facing an expectant mother was whether 
she would be willing to give birth in a midwife-led unit which did not 
offer obstetric cover for mothers and babies at high risk of complications. 
The unwillingness of many mothers to give birth without such provision 
would limit Bournemouth’s ability to expand and Poole was already over 
recommended bed occupancy rates and did not have the capacity to 
accommodate further increases in demand.94

Restating the benefits case 
The parties also made an additional statement as to the potential benefits of 
the merger.95 This document contained more detail (albeit heavily caveated 
with respect to future consultation requirements) on the preferred site location 
for some of the reconfigured services. The trusts specified that the preferred 
option would be for the new maternity unit and haematology services to 
be based at Poole. However, they were agnostic about the site for the major 
accident and emergency unit. The two trusts also submitted a letter in support 
from 65 consultants from PHFT arguing that the main clinical benefits would 
be difficult or impossible to bring about without the merger and that refusal  
to authorise the merger would result in adverse outcomes for patients.96

Accident and emergency
In addition to the benefits which had been previously stated, the document 
specified that the parties would consult on their preferred option of 
predominately locating consultants on one site and developing a major/minor 
model of accident and emergency across both hospital sites.

Emergency surgery 
Subject to consultation, the parties specified that emergency surgery would  
be co-located with the major accident and emergency centre on one site.  
The document listed broadly similar benefits to the previous submission.

Cardiology
The document specified that both sites would continue to provide cardiology 
services and the benefits would arise from a single rota rather than 
consolidation on one site. Following the merger, the trusts suggested that  
all patients with acute cardiac problems would be admitted to Bournemouth 
which had superior facilities. 
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Maternity 
The parties highlighted the poor state of the maternity unit at Poole which 
realistically could only be used for another five years. Poole also suffered 
from staffing shortages. Bournemouth’s service was underused, loss making 
and was unable to provide a service for women and babies with a high risk of 
complications. The trust highlighted improved staffing through a consolidated 
rota, more flexibility to provide home births and improved facilities for 
women. Previous submissions were more explicit about reconfiguration of 
services – it was not clear from this document whether this was an omission or 
a retraction by the trust. However, the CC’s final report stated that in August 
2013, the parties explained that they were no longer proposing reconfiguration 
as a benefit of the merger and that reconfiguration had been disregarded as a 
potential benefit demonstrating that the maternity reconfiguration had indeed 
been withdrawn.66

Haematology 
The parties suggested the provision of a consolidated inpatient haematology 
service at Poole would ensure the service was co-located with oncology and 
would provide better senior cover, greater specialisation (due to increased volume) 
and better patient outcomes. The parties suggested that without merger, the 
service would end up being commissioned outside Dorset due to a limited 
ability of the trusts as single entities to provide the necessary investment.95

Suggested remedies 
In response to the concerns outlined by the CC, the parties were given the 
opportunity to suggest some potential remedies to the SLC identified. 

The two trusts proposed that measurement of the ‘friends and family test’* 
would provide local commissioners with a means to measure the quality 
of care (essentially through a measure of patient experience of care). The 
parties proposed the establishment of an escalation mechanism whereby 
commissioners would be able to put services out to tender if the friends and 
family score dropped below a specific threshold.95

While the parties mentioned some developments which might help to 
improve quality such as new duties on commissioners, the arguments were 
not particularly convincing and the trusts missed an opportunity to highlight 
recent reforms around the Care Quality Commission (CQC) and in particular 
the reintroduction of quality ratings and more stringent inspection. It is 
difficult to imagine that these remedies would have been accepted in  
any sector. 

In reaching its final decision, the CC considered whether there might be 
structural remedies (such as partial divestiture) other than the prohibition  
of the merger that could be an alternative solution to counter the SLC.  
The parties did not put forward structural remedies and the CC considered 
that the services affected by the SLCs would not have been easily divisible 
from the rest of the merged parties’ activity.66

*  The ‘friends and family test’ asks people if 
they would recommend the services they 
have used to other people
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The interviewees were asked specifically about this final submission and why 
the evidence appeared so weak. The interviews suggest that there was a degree 
of fatigue but that there was also a limit as to how far the trusts were willing 
to offer ‘structural’ remedies as opposed to ‘behavioural’ remedies as there 
was a risk that structural remedies (such as divesting services or allowing 
competitors to use facilities) carried risks to financial sustainability. 

‘That was our weakest moment, without doubt. We’d given up by 
then. When it came to remedies, it was a complete farce to suggest 
friends and family. I’m embarrassed to have been involved.’

‘They [the CC] don’t like behavioural remedies at all. I guess 
the friends and family was a behavioural thing. They rarely like 
behavioural remedies, they like structural and we didn’t think we 
could offer up any structural remedies that wouldn’t impact on the 
loss of income, which would cause us a problem with Monitor.’

‘No I think they missed the remedies bit entirely... I think people 
had given up the ghost at that point to be honest. I think both trusts 
thought it [their business case] was already sunk.’

‘The Competition Commission really favoured structural rather 
than behavioural remedies. A structural remedy was: “We will 
divest ourselves of these services and hand them over to someone 
else”. The real significant lessening of competition was all around 
the revenue-generating, profit-making or surplus-generating 
services. If we were to say – “Actually, you have identified 36 
outpatient services and 18 inpatient or day care services, so we will 
hand over some of these” – we were simply going to make the new 
organisation not just clinically, but also financially, unsustainable. 
There were some real issues. Alternatively, if we did not hand over 
the services but we said to another provider, “Come on in, use our 
facilities and compete against us” the Competition Commission 
would have been open to that, but it would have been not just 
irresponsible, but also punitively damaging, for us to have opened 
up our facilities to someone else.’ 

While the quotes from the interviewees suggest that the CC strongly 
favoured structural remedies, and that an option might have been to divest 
some services, it does not appear from the CC’s final report that this option 
was considered to be necessarily effective given the difficulty of separating 
interconnected services. The issue raises an interesting point about the extent 
to which the operating entity of a hospital and its estates and facilities are one 
and the same thing. 

Competition Commission’s final report
The CC published its final report on 17 October 2013. Having reviewed the 
evidence, the CC concluded that the proposed merger might be expected 
to result in a substantial lessening of competition (SLC) in the wider Dorset 
area in the supply of services in 19 elective inpatient services, 34 outpatient 
services, one non-elective inpatient service (maternity) and one private 
service (cardiology). The CC reiterated its earlier view that the appropriate 
counterfactual was not the exit of Poole but rather that the two trusts would 
continue as separate entities. Once the CC had concluded that there was likely 
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to be a SLC if the proposed merger went ahead, the CC considered whether 
the merger would be likely to give rise to relevant customer benefits (RCBs) 
and whether any action should be taken to remedy, mitigate or prevent the 
SLC or any adverse effects. Following its investigations, the CC concluded that 
the merger would not result in RCBs in the five clinical areas proposed by the 
trusts, nor did the CC believe that broader clinical benefits, financial savings, 
merger-avoided costs, merger-enabled investments, the creation of a more 
balanced portfolio of services and cost savings to commissioners constituted 
RCBs. Table 5 below outlines the CC’s rationale for rejecting each of the 
proposed benefits.66 For further information on how the CC undertook its 
analysis on service overlap, Appendix G of their final report contains details of 
the methods used for the analysis. Appendix M outlines a detailed account of 
its decision-making process for determining whether the benefits put forward 
by the parties would represent RCBs under the Enterprise Act 2002. 

Service type The parties’ rationale for competitive constraint 

Maternity • The CC considered the new maternity unit would not need to be 
operational until 2017/18 (and that therefore a decision was not needed 
immediately) and noted that the challenging financial climate might put a 
strain on the capital budget of the merged organisation. 

• The CC noted that the parties did not have a clear plan for the new 
maternity unit and had not prepared their analysis of the proposed 
investment. This meant that issues relating to the location of clinically 
interdependent services had not been resolved. 

• The CC noted that the maternity unit investment was not anticipated to 
deliver a significant level of savings and limited evidence of the revenue 
effects had been presented as the plan had not been fully developed.  
The CC suggested that existing investment in the refurbishment of the 
existing maternity unit at PHFT would mean that a new unit would not be 
required immediately. 

• The CC did not feel that the parties had explained how a combined rota 
would be implemented nor how this would be a benefit to patients. 

Cardiology The CC did not think a merger was required to establish a single dedicated rota 
of cardiologists across both sites. The CC also noted that consolidation of acute 
cardiac inpatient admissions at Bournemouth would not require a merger as in 
part this had already started to occur.

Haematology The CC was not convinced the merged entity would proceed with the 
reconfiguration and did not think the benefits would be likely to accrue.

A&E and 
emergency 
surgery

The CC concluded that the trusts had not produced a detailed enough  
model of care addressing the benefits and drawbacks of A&E/emergency 
surgery reconfiguration and noted that interrelated services would also need  
to be reconfigured.

Other benefits
(financial 
and broader 
clinical 
benefits)

The CC did not find that these proposals would be likely to result in relevant 
customer benefits under the meaning of the Enterprise Act.

Table 5: Summary of the Competition Commission’s rationale for rejecting the relevant customer 
benefits proposed by PHFT and RBCHFT
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The CC confirmed that it did not believe that the proposed behavioural 
remedy (the friends and family test) would be an effective remedy to the 
SLC and given its findings that the proposed benefits would not constitute 
RCBs, the Commission named ‘prohibition’ of the merger as the only effective 
remedy to its competition concerns. 

Following this decision, the trusts were required to sign undertakings that for 
10 years they would not seek to apply or implement a merger or acquisition 
unless they had the written permission of the relevant competition authority.97

With hindsight did the trusts think they could have done  
anything differently? 
The interview participants were asked whether, with hindsight, they could 
have provided more evidence which might have given the CC additional 
reassurance on the benefits case. The responses from the interviewees suggest 
that they felt the bar of evidence was too high for the stage they were at. 

‘We produced a huge amount of evidence to the point that it was 
possible at that time. I don’t know whether we could have [done 
anything differently].’

‘I thought it was way too high [the bar of evidence]. I emailed the 
CC saying: “This is not a good use of public funds to have done the 
level of detail that you expect in that benefits case at this stage in 
the process”. I said, “I would be going back to the trusts challenging 
them ‘why are you spending public money on all that stuff knowing 
that the merger could be blocked?’ What you’re doing now you 
would have to do on all the options, otherwise you’ll be knocked 
over at consultation stage”. So I thought they got that quite wrong.’

‘It sounded that they would [have] wanted to see drawings being 
progressed. That’s hundreds of thousands of pounds’ worth of 
architects’ and quantity surveyor fees with such a risk in it [not 
happening]. That was something that you do afterwards. [But] they 
just didn’t believe that it would happen. That’s the problem. You 
could invest a huge amount of money in doing what they would  
like to see to give them a bit more confidence that it might happen 
but that’s quite an investment to make on the basis that it could  
still get rejected.’

‘The real dilemmas there were that we were going to bring services 
together and they wanted to know on which sites. Subsequent to all 
of that, they said, “There are types of things that we would want to 
know about the maternity unit. Can we have sight of the planning 
permission that you have gained from the local authority? Can we 
have sight of the tender documentation and all the plans?” Now, 
if we had not consulted on where those services were going to be, 
then, we could not provide some of that information.’

‘I think one of the sad things was that in the end it sounded like 
they just didn’t believe us, they didn’t believe that it would happen.  
I think that’s a bit of a value judgement really. After all this data 
and all this analysis that, in the end, it implies they just didn’t 
believe you. That is irritating.’
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‘If the bar was set that high in terms of the level of confidence 
that the benefits would accrue, at the stage we were at in the 
development and with the public consultation, no trust would 
have got through the process on the benefits alone.’ 

All of the above suggests that the parties thought that level of evidence  
that would be required by the competition authorities regarding the 
articulation of benefits was extremely high. From that position, it would  
be difficult to justify using public funds, for example to commission 
architects for building designs, when there was a risk that the merger 
might be blocked. However, it is worth pointing out that the CC in its  
final report highlighted the level of evidence it would have expected to 
have seen for more extensive benefit proposals such as accident and 
emergency reconfiguration: 

 – determination of the preferred proposal and evidence of the need  
for change

 – establishment of the groups necessary to evaluate the benefit, including 
for example a clinical advisory group, programme board and any other 
commissioner decision-making bodies

 – development of a model of care in consultation with the relevant 
groups above

 – an assessment of clinical benefits (and any disbenefits) as well as a 
robust assessment of the financial and economic viability of the plans. 

The CC noted that the steps above were not prescriptive but instead 
informative and also outlined that it did not expect the parties to have 
publicly consulted on the benefits for patients or to have taken a firm 
decision to proceed.66 The guidance above does not indicate that the 
trusts were expected to have produced detailed architects’ plans but does 
highlight a potential miscommunication or lack of clarity on the process  
to be followed by the trusts.

The Competition and Markets Authority (CMA) has since issued guidance 
outlining that the level of information that would be required to prove that 
providers would actually undertake their planned proposals would vary on 
a case-by-case basis. The absence of the following actions may not prevent 
the CMA from concluding that the benefit is expected to arise: 

 – undertaken or started a public consultation

 – taken a firm decision to proceed with the benefits

 – implemented or started to implement the benefits.55

Monitor has stated explicitly that parties would not be expected to have 
started or completed public consultation on a proposed reconfiguration or 
taken a firm decision to proceed.54

The CMA guidance suggests that for more extensive benefit proposals (such as 
accident and emergency reconfiguration), the CMA would expect that for 
each benefit of the merger put forward the providers would have to have:

 – determined what the preferred proposal is and where relevant provided 
evidence of the need for change
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 – discussed plans with clinicians and commissioners

 – developed a model of care (a plan for the way in which services would be 
delivered following reconfiguration) by engaging with clinicians of the 
merging providers and relevant commissioners as well as clinical experts 
and any relevant advisory groups

 – produced an assessment of the clinical advantages (and any disadvantages) 
as well as a robust assessment of the financial or economic viability of  
the plans.55

What happened after the proposed merger was rejected 
While merger was prohibited as a potential solution, many of the clinical 
issues faced by the trusts are still in need of reform. Following the prohibition 
of the merger, Dorset CCG embarked on a commissioner-led clinical service 
review. The specification was taken to the CCG’s board on 21 May 2014 with 
the aim of tendering for a provider to consider questions of both demand  
(eg, what are patients’ needs) and supply (eg, how should services be configured).98  
A number of interview participants suggested that implementation of the 
review’s recommendations would be extremely challenging. 

‘The question is: how do you actually implement it [the clinical 
service review]? When you decide, we’re going to have two… not 
three [of a specific service], how do you go from where we are 
now to that? That’s what needs the work... Anybody could put 
a blueprint out for what services should look like, but nobody 
is saying how they’re going to be achieved. Merger could have 
achieved it, because there you then have a single authority.’ 

‘I think there are some issues that the local community and local 
clinicians know are not okay on an ongoing basis. Most of the time 
they will find a way to work around it to make sure that individual 
patients are not compromised... The fact the Competition 
Commission has said they can’t merge, we’ve got to find another 
way of getting the workforce to cover off that site. Now, that will still 
have the same result, won’t it? It can’t be provided from both sites 
but they’ve just made it more difficult for people.’

‘We’re now going to have to have a commissioner-led approach to it, 
which you could argue should have been the process at the start. So 
we’re now going to go through that, but coming to that view has cost 
us probably two years… The really difficult things that we had to 
do in the merger in terms of bringing some of the services together, 
we’re still going to have to do and it will be a lot more painful to do, 
because of the winners and losers and trusts wanting [to preserve] 
their own self interests.’

There is some disagreement among the interviewees as to the value of the 
clinical services review, given the perception that the key problems identified 
through the merger case will likely be the issues to be considered through the 
review. That said, it is clear that all of the comments reflected on the challenges 
of implementing reconfiguration (rather than the process of determining the 
right service models).
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Whatever one’s view on the potential benefits of merger, the local area is 
about to go through a challenging process where outstanding leadership will 
be needed to achieve the necessary changes. Chapter 5 reflects on the role of 
commissioners in this process and suggests that their voice should have been 
far stronger in the merger proposals. This change process will be compounded 
in particular by the financial challenges facing PHFT. When asked whether 
interview participants felt Poole was sustainable, one participant said: ‘No. It 
already isn’t. It’s just a question of when it runs out of cash.’

‘Left to itself, the answer for Poole would be going into 
administration. That’s not acceptable. We can’t have chaos in 
the community over that and it’s really important that the local 
community works together to look at win–win solutions for 
everybody. That’s in the interest of the patients.’

‘The financial situation is dire and we have no clear strategy 
and [Poole is] not sustainable. If you knew the consequences, the 
counterfactual, then the merger not going ahead was very depressing.’ 

The clinical services review was launched publicly in October 2014.  
The review will look across Dorset exploring how the challenges of financial 
pressures and increasing demand can be solved before they impact on the 
quality of care provided. The review will encompass a design stage (including a 
review of current services and the creation of a blueprint for the future) and a  
public consultation.99

Summary
This chapter looked at key elements of the merger process from the 
perspective of the local parties. It was clear that there was some uncertainty 
about the process to be followed from the start. One of the key decisions was 
to follow the advice of ‘merge first, reconfigure later’. This was to encourage 
the parties onto a path which suggested that form would follow function and 
perhaps contributed to the delay in producing a convincing benefits case. 
However, the decision was taken for practical reasons. There was a strong 
sense through the interviews that reconfiguration would be more successful 
as one united organisation rather than two separate (and in some cases 
competing) bodies. 

Should the outcome of the clinical services review recommend 
reconfigurations that meet the merger threshold, there is a case for an early 
review of the verdict to prohibit the merger. The undertaking not to merge 
for 10 years should not prevent further consideration of merger if greater 
evidence of patient benefit can be articulated.

Chapter 5 discusses in more detail issues relating to the merger process itself, 
the role of the competition authorities, the role of commissioners and the role 
of regulators. 
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Chapter 4 outlined the story of the proposed merger by Bournemouth and 
Poole, the process they went through and the key dates and milestones.  
This chapter takes some of the themes which emerged for broader discussion. 
This chapter focuses on: 

 – the overall process

 – the role of commissioners in merger decision making

 – the role of Monitor

 – the role of the competition authorities.

The overall process
The proposed merger was first announced in November 2011, midway 
through the parliamentary passage of the Health and Social Care Bill, which 
received royal assent in March 2012. Three months later, in June 2012, the 
Office of Fair Trading (OFT) notified Monitor that it intended to carry out 
an investigation of the merger under the Enterprise Act 2002. In January 
2013, the OFT announced its decision to refer the merger to the Competition 
Commission (CC) and on 17 October the CC published its final decision on 
the merger. This was a long and burdensome process. 

It was very unfortunate timing that Bournemouth and Poole pursued their 
proposal to merge at a time of considerable turbulence in the NHS. From the  
1 April 2013, strategic health authorities and primary care trusts were 
abolished, with the NHS Commissioning Board (now known as NHS 
England) and clinical commissioning groups (CCGs) taking their place. The 
transition period for the commissioning system brought with it instability and 
uncertainty. However, it was not only the administrative structures of the NHS 
that changed; the roles of the sector regulator were also in flux. As a result of 
the Health and Social Care Act 2012, Monitor’s role changed significantly from 
the independent regulator of foundation trusts (FTs) to the sector regulator 
for health care. At the same time, it incorporated the functions of the Co-
operation and Competition Panel (CCP). These changes (and the preparation 
for them) were occurring at the same time that the parties were considering 
how to present a robust case to the regulatory authorities. 

To an extent, this level of turbulence is unlikely to be repeated, but it is highly 
likely to have resulted in an overlong, tortuous and unclear process – costing 
significant sums in consultancy, as well as placing a large burden on the parties 

Discussion 5
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to supply information to the CC – and which could have been avoided or 
appropriately aborted at an earlier stage.

‘Merge first, reconfigure later’
The advice at the outset given by the consultancy (based on previous  
merger experience) – as reported by interviewees – of ‘merge first and 
reconfigure later’ was (with the benefit of hindsight) a critical decision with 
regard to the final negative outcome for the parties. A key question is whether 
there could/should have been advice at the beginning from statutory bodies, 
rather than consultancies, as to the optimal route for service change given 
local circumstances.

It should be noted that the guidance does not state that ‘merge first, 
reconfigure later’ would be problematic. However, with this approach it is vital 
that it is possible to articulate the benefits in sufficient detail from the start.

It was clear from later submissions to the CC that local commissioners 
also believed there would be advantages to merging first and reconfiguring 
services later. Dorset CCG stated it believed that consultation on service 
reconfiguration would be a quicker and easier process with a merged 
organisation. West Hampshire CCG thought reconfiguration of services 
within one organisation would be easier to manage than with two (although 
merger wouldn’t necessarily make the consultation process easier).66

However, a proposal for a service reconfiguration might still have been 
viewed by the competition authorities as a proposal for merger if it met 
the jurisdictional tests outlined in the Enterprise Act 2002. And even if the 
competition authorities had allowed the merger, this would not have negated 
the need for the two trusts to consult with the public regarding reconfiguring 
services nor avoided a formal scrutiny process by the local authority. Figure 6 
below outlines the steps involved in service reconfigurations. 

The 2014/15 mandate to the NHS set out that proposed service changes should 
be able to demonstrate evidence of strong public and patient involvement, 
consistency with the need for patient choice, a clear clinical evidence base and 
support for proposals from commissioners.100 Should a referral be made to 
the independent reconfiguration panel (IRP) following a referral from a local 
authority, the IRP would consider whether the proposals would provide safe, 
sustainable and accessible services. It would take into account the following: 

 – clinical and service quality

 – current or likely impact of patients’ choices and the rigour of public 
involvement and consultation

 – views and future referral needs of local GPs who commission services,  
the wider configuration of the NHS and other local services

 – other national policies (including guidance on service change)

 – other issues as directed by Ministers in relation to  
service reconfigurations.101

A reconfiguration involving service consolidation which was under the 
£70m turnover test might have the Secretary of State as the final arbiter after 
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receiving advice from the IRP as per the process. While this process might still 
apply for mergers above the threshold in parallel to the competition authority 
process, the fact that there is no explicit public interest test for health care 
providers, as there is for other sectors such as defence (thereby giving the 
Secretary of State additional powers), does seem to be an anomaly.

When asked whether the Secretary of State should have powers of veto, there 
was not a universal view among the interviewees. However, there was a strong 
view that a broader set of criteria would have been beneficial and that while 
the CC’s findings should have been taken into account, the final decision 
should have rested with another body or individual (be it the Secretary of State 
or an independent panel) who would consider evidence and views from across 
the system (including NHS England, the Care Quality Commission (CQC), 
Monitor, local parties and stakeholders and so on). One interviewee suggested 
that the current process was conflicted stating that: ‘somebody else should 
say whether the benefits outweigh the loss of competition, not the champion of 
competition – that just seems a conflict of interest to me’.

The role of commissioners in decision making
It is not clear that commissioners played a strong enough role in the construction 
of the proposal for the merger, or the decision-making process with the 
regulatory authorities in the period up to January 2013. The interviews 
suggest that there was limited engagement with the OFT, although during 
the CC’s call for evidence process, local commissioners strongly supported 
the proposed merger. It is not clear whether this was because of lack of clarity 
by the commissioners in the process to be followed, faulty advice, or lack of 
engagement for other reasons (such as priorities to close down primary care 
trusts and develop CCGs resulting from the Health and Social Care Act 2012).

  Figure 6: Reconfiguring functions 

NHS bodies have a legal duty to consult local authority 
health scrutiny functions on proposals for:
• a substantial development of the health service in 

the area of  a local authority or 
• for a substantial variation in the provision of such 

service.

Four Tests:  
The 2014/15 mandate sets out that proposed service 
changes should be able to demonstrate evidence of: 
1. strong public and patient engagement; 
2. consistency with the need for patient choice; 
3. a clear clinical evidence base; and 
4. support for proposals from commissioners. 

Source: NHS England. Planning and delivering service changes for patients. NHS England, 2013.

Regulations allow for local authorities 
to refer a proposal to the Secretary of 
State for Health as part of their scrutiny 
functions if they are not satisfied that: 
• a substantial service change 

proposal is in the interests of the 
local health service 

• the consultation had been 
conducted appropriately.

The Secretary of State can ask the 
Independent Reconfiguration Panel 
(IRP) for advice on referrals. The IRP 
provides advice only. Final decisions 
will be made by the Secretary of State 
for Health. 
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In January 2013, the area director for the Wessex Area Team (NHS England) 
wrote to the CC on behalf of all the local commissioners to ‘express the 
strongest possible support for the merger’. The letter suggested that services 
would otherwise not be financially or clinically sustainable in the long term 
and that if the merger did not go ahead there would be greater risks for the 
local population.102

In February 2013, this view was supported by the NHS Commissioning 
Board’s (now NHS England) South of England Regional Team. A letter from 
this team to the CC suggested that the benefits of merger could be significant 
in terms of the experience of care and measureable quality indicators. The 
letter also suggested that there would be clinical benefits of integrating urgent 
care and maternity services where the risk of unsafe care for patients was at 
its highest. The Regional Team’s view was that multiple clinical governance 
systems (ie accountability to two organisational boards through executive 
processes) could create confusion and add risk.103 

In March 2013 Dorset CCG emphasised to the CC that there was also local 
commissioner support for the merger, noting that the financial position of 
PHFT was unsustainable and that it had exhausted cost improvement plans on 
a large scale. It was also noted that post-merger, the organisation would have 
been a medium sized organisation and that other trusts servicing comparable 
populations had multiple sites under one organisation.104 

While the views of commissioners were referenced by the CC, the degree to 
which they were taken into account is unclear, as is whether commissioners 
should be viewed as a special group with regard to merger decisions. The white 
paper Equity and Excellence: Liberating the NHS suggested that powers and 
responsibility for commissioning health care for a local population would be 
devolved to those working locally22 and guidance from NHS England suggests 
that it is for commissioners to decide how best to secure services that meet 
patients’ needs and improve the quality and efficiency of services.105 The 
interviews with commissioners suggested that there was some concern that 
local decision makers were unable to influence the final outcome on merger. 

‘So if you look at the way things were conducted and the 
decision that came out [it] completely, absolutely overruled the 
commissioner perspective.’

‘I found it quite shocking – and still find it shocking – that when 
you do have a local community joined up with commissioners 
and providers and the [local authority] councillors and local 
stakeholders all saying the same thing – that this is in the interest 
of local people – I find it astounding and shocking that an external 
body comes in and stops that. [when that happens] on the 
ground of these [reasons], which I find very nebulous. I found it 
astounding. Another key point is that I find it really shocking that 
the views of local stakeholders, commissioners, providers, GPs, local 
authorities, local people – all of that is trumped by this external 
Competition Commission.’

‘I’ve never known two providers be so joined up and then the wider 
NHS provider support it and the commissioners support it and the 
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neighbouring commissioners support it – this is about as unified an 
approach or answer you will ever get from the NHS. If we take the 
view that the CCG represents the GPs who are the commissioners 
who represent their practices – the population, the customer – said 
it supported it, even though it wasn’t necessarily the solution to 
everything. We thought it was the right direction of travel and fully 
supported it and made that view expressly clear to the Competition 
Commission. Yes, they asked us so they knew we supported it, but  
I don’t think it really carried anywhere near enough weight.’

‘The CC say they were taking them [the views of commissioners] 
into account but, I would say, they were taken into account and 
ignored. I was disappointed at how little weight the CC gave to the 
views of commissioners or to the NHS basically.’

‘So actually if you think about it logically and I know things are never 
this neat, but from the CC’s perspective why would they not have 
taken more account of what the people buying services on behalf of 
patients were saying than they were about something else? It just 
seems illogical, but I think it’s the regime.’ 

The strength of feeling among the interviewees on this point was clear. There is 
an argument to suggest that commissioners are not always the best advocates 
for patients as consumers and that there should be independent scrutiny of 
local decisions. For example, commissioners and other stakeholders will have 
been involved in a number of mergers across England, yet many have failed 
to achieve gains other than activity reductions.1 In addition, there are lots of 
references in the interviews to the views of local people but it appears that the 
evidence on whether the population wanted the merger was more limited. 
Indeed the letters the CC received from members of the public included some 
negative views.  

On the other hand there is a legitimate question as to whether national bodies 
should be able to override the priorities of local commissioners. This relates 
to a separate question as to what should be the relative weight given to types 
of evidence in merger decisions? To oversimplify the position, commissioners 
may use pragmatism and experience in their evidence, whereas regulators 
may be applying a particular theory (as to the benefits of competition) and 
empirical evidence relevant to that theory. Many of the local participants 
acknowledged that merger would not be an easy, straightforward process but 
still thought that this would be the best solution for the population based on 
long-term knowledge of the demographics, finances, history and relationships 
across the area. The interviewees were all senior staff with many years of 
experience. However, one of the challenges of accepting commissioner’s 
positive endorsements of the proposed merger was that they were not able 
to give an assessment of specific proposals until after the merger when more 
information would become available. Instead they were only able to offer 
support for the principles of the changed proposed.66 

Amending the legislation to require Monitor to have regard to the views of 
commissioners when submitting its advice to the CMA, and for the CMA 
to have regard specifically to the views of commissioners might (if only 
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materially) alter the balance. Both bodies already have to consider the views 
of commissioners. For example, Monitor states that it will pay particular 
attention to the informed views of clinicians and local commissioners on 
specific improvements proposed by the parties54 and the CMA states that it 
gathers information from various sources including commissioners.60 Be that 
as it may, giving the views of clinical commissioning groups or NHS England 
additional statutory weight might better support the articulation of local/
population needs from the commissioning process. 

Yet as noted by some interviewees, the question was not only about the relative 
weight of national to local bodies in the decision-making process, but also of 
the weight of influence of providers over commissioners.

‘There is still a provider-centric conversation that happens 
everywhere about everything. It doesn’t matter what it’s about,  
the providers are still viewed as the centre of the health service.’

‘Well I think this is again back to the conversation, I mean if 
you just arrived in this country you wouldn’t think that there is 
anything that went on in health care outside hospitals.’

The role of Monitor 
As outlined in chapter 4, Monitor was responsible for providing advice to the 
OFT (once notified by the OFT that it had opened a merger investigation) on 
the potential benefits of the merger. They did so on 7 December 2012. 

Monitor resubmitted this summary of its advice to the CC and provided an 
additional submission on the reimbursement system for NHS-funded routine 
elective services. During this time, Monitor was being reformed itself with 
its duties and functions having been significantly expanded by the Health 
and Social Care Act 2012. A number of interviewees thought Monitor could 
have played a stronger role in advising the trusts on the whole process and 
in presenting to the competition authorities a more supportive view on the 
potential benefits. However, there was recognition that Monitor was learning 
in parallel and the subsequent announcements in October 2013 about 
Monitor’s role in future mergers were thought to be helpful.59 In addition, 
there was a view by the parties that there were competing internal views 
within Monitor:

‘I remember that we were waiting for a report back from Monitor, 
giving their views of the merger and that was very disappointing.  
I still, to this day, don’t know why they did that. I’ve heard different 
arguments. One argument is that Monitor has actually got, there’s 
two parts of Monitor and you’ve got one part that’s trying to deal with 
the sustainability and the ongoing, are you going to be an ongoing 
concern? Then there’s another which is looking at competition.’

‘I think they were pleased with us, that having come out of financial 
difficulty we were making a very mature decision to merge. They 
were quite pleased with that. They were supportive of the merger, 
but I don’t think they knew what to advise us.’ [It should be noted 
that Monitor does not agree with this statement.] 
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‘I think there were two side of Monitor. There’s the pragmatists and 
the theorists, the accountants and performance people, [who] were, I 
think, supportive of the merger, [and thought that] it was a sensible 
solution. Then you have, of course, the competition bit and I think 
there’s an enormous gulf between the two. Monitor may say, “We’re 
all joined up and there’s no problems” but there was a difference.’

‘They had an important role, as the regulator, where they were both 
the sector regulator and our regulator, and they were trying to run 
with a new system. They were trying to be supportive at one level 
and at the same time, work with a new, evolving system in relation 
to competition.’

‘You should have had the national Monitor team there, you should 
have had NHS England there. Instead it was left to the Wessex area 
team and Dorset CCG to do it, and for a case that was going to set 
so much going forward, that felt fundamentally wrong.’ 

Since the decision on the proposed merger of Bournemouth and Poole by the 
CC, Monitor has published a consultation on a number of proposed changes 
to how the organisation would work with NHS foundation trusts (FTs) that  
are planning mergers. In its response to the consultation on 12 May 2014, 
Monitor set out a clear approach to clarify to parties the process involved.  
This included how Monitor would engage with NHS FTs at an early stage in 
the process, provide a view on the extent to which the proposed transaction 
might raise competition issues, and undertake an assessment of how the 
changes would benefit patients.106

Further guidance was issued in July 2014 which outlined a framework for 
significant mergers and acquisitions. The framework focused on four stages, 
with the first two stages taking place prior to any assessment by the CMA. 

At stage one, a trust may be asked to submit documents to Monitor including 
documents outlining the strategic rationale for the transaction, the strategic 
options analysis and other information considered by the trusts. After a 
review of the submissions by Monitor, officials will request a meeting with 
board members to seek to understand the rationale in more detail. If after the 
meeting Monitor has concerns about competition issues, the trust(s) will be 
informed and Monitor will suggest what the trust(s) can do to determine more 
precisely the nature and extent of competition issues. 

At stage two, Monitor and the trusts have the opportunity to determine whether 
the case is robust and practicable and this stage will inform the decision of the 
trusts on whether or not the CMA should be notified. Monitor’s risk assessment 
team will request submissions including the finalised strategic options analysis 
and the main outline business case. The review at this stage will involve a 
number of meetings and interviews at the trust(s) as well as separate discussions 
with the CQC and commissioners. Monitor will then write to the trust(s) 
identifying any strategic business issues needing more attention and outlining 
their view on whether the transaction is likely to give rise to any competition 
issues. Transactions should only proceed past this point if they do not raise 
competition issues or the adverse effects are outweighed by the benefits.107
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This process is evidently clearer and more structured than the process that 
RBCHFT and PHFT went through. The new process was used by Monitor 
in assessing Frimley Park Hospital NHS Foundation Trust’s acquisition of 
Heatherwood and Wexham Park Hospitals NHS Foundation Trust, which 
was recently cleared by the CMA.

It appears that the intention is for Monitor to act as a buffer, making it 
unlikely that a NHS merger would reach the CMA stage in the future if 
there was a risk that it could ultimately be prohibited. However the CMA 
is the ultimate decision maker and Monitor’s role is merely advisory so 
there is no guarantee that Monitor’s support of a proposal would result 
in a successful decision (although the CMA will place significant weight 
on Monitor’s advice). Monitor’s increased role is clearly to be welcomed. 
In addition, Monitor has worked closely with the CMA to ensure the 
NHS merger process is better understood and operates as quickly and as 
effectively as possible. As part of that work Monitor has:

 – published a short guide to the competition review of NHS mergers for 
managers and providers108

 – published updated guidance on merger benefits and transactions54

 – held engagement events (with the CMA) to discuss mergers with NHS FTs.

The role of the competition authorities

Depth of analysis
A number of the interviewees described the analysis by the Competition 
Commission (CC) as ‘impressive’ and ‘extremely thorough’. Indeed, there 
can be no doubts that the CC produced robust analysis in order to justify 
the final decision against the legislative tests and looked at issues such as 
case mix, referral data and activity data and investigated topics central 
to the NHS such as the trust special administration regime and payment 
mechanisms. However, there is a question as to whether the scope of 
the analysis was appropriately comprehensive for consideration of NHS 
merger decisions. 

‘The CC did a thorough job, there’s no question about it. It 
seems to me they did their job really very well, very thoroughly, 
they followed it to the letter. It goes back to whether that is the 
right process for this sort of thing.’

‘They are no fools. They were impressive, to be honest. So to 
scrutinise it was the right thing to do. But to do it on one small 
aspect, namely competition, wasn’t perhaps the right thing to do.’

‘The Competition Commission should have had the gumption 
and insight to see that this was not the time to flex their 
muscles. This should not have been the example, they’d have 
many others that they could have got involved in.’
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Considerations of competition relative to other factors
A number of interviewees thought the role of competition had played too 
great a part in the decision-making process by the CC and that the underlying 
strong assumption was that competition between providers and choice for 
patients was the main lever driving up quality of health care. 

‘Everything that’s about competition is good therefore anything  
that detracts from that competition has to be worse. I think patients 
are best served when organisations work together and I believe  
in integrated services, I believe in collaboration.’

‘Some of the effort here should have been spent actually on the 
benefits bit as opposed to the competition bit. There was a huge 
effort on the competition side, which like I say, I think was totally 
irrelevant – just ridiculous really.’

‘It was a cultural thing for us because we’re used to having 
relationships with people, not doing it through lawyers all the 
time. We felt frustrated that clearly, from some of the questions 
they were asking, they were way off the mark in [them] having an 
understanding of the business. And actually, if we’d probably sat 
down with them for a workshop for a day, we could have addressed 
some of those issues that from our point of view were bizarre. But 
you couldn’t do that. It was all written or through advisers.’  
[It has subsequently been suggested that the parties did have the 
opportunity to present oral evidence to decision makers at the CC.] 

The CC did review other issues that might improve the quality of care  
for patients (see ‘The role of quality regulation and other improvement  
levers’ overleaf). However a number of interviewees expressed concern  
that not enough weight was attached to these other levers as reflected in  
the CC’s final report. 

‘I made the very point to them that all the guidance comes from 
individual clinicians pushing the boundaries, which [then] becomes 
guidance. The reason our services improve is because the doctors 
are constantly trying to improve the care that they deliver. I almost 
implied that it was offensive to say otherwise.’

Similarly, a number of the interview participants thought that the role of 
patient choice had been overstated in the assessment of patient benefits arising 
from competition (although as mentioned in previous chapters, the evidence 
shows that patients do exercise choice). 

‘I think really understanding what this choice agenda is all about 
and where people actually want to have to choice. I think that 
would be really, really interesting, because it won’t be about 
location.’ 

‘I think it’s the FT regime which gives the illusion of a market, 
which gives the illusion of separate businesses that is just not 
founded in its true depth. There is an element of it that’s there,  
of course, but it isn’t there really.’ 
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‘Shipman to me is an absolute example. They loved him to bits and 
then what was said about him, people just believe what they believe.’

‘It goes back to what we said about choice. When I choose to go 
to a supermarket I have certain things that I will choose based on 
my experience. But if I got it wrong about the quality of bacon at 
Sainsbury’s versus Waitrose, it really doesn’t matter. But health 
is not the same. However much we try and force people to make 
choices, 80% of the population aren’t going anywhere near a 
hospital and don’t know how to make those judgements.’

‘The vast majority of people – to be honest, if you talk about it 
what they want – what they want is the closest hospital. I have a 
community hospital three miles from my practice; everybody wants 
to have even brain surgery done there if they could possibly have 
it. So closeness is the most important thing to the vast majority 
of people. The second question they ask is, “where would you go 
doctor?” There is all that personal issue [to consider].’

‘I think the bit that’s more meaningful around choice is, “Can I 
access the service when I need to access the service?” – not where 
it will be. So a choice for most of us is probably, “Can I go there on 
a Saturday when I’m not working?” “Can I go in the period in the 
evening when I’m not working?” Not which location. But that’s the 
least aspect of choices we paid attention to.’

The role of quality regulation and other improvement levers
While a number of the interviewees suggested that, from their perspective,  
the CC was primarily focused on competition considerations, the CC did 
review other drivers of quality such as the role of commissioners, guidance 
from Royal Colleges, recommendations regarding professional standards and 
the role of regulatory and quality oversight from organisations such as NICE 
and the CQC. 

However, a number of interviews expressed some concern about the weight 
that was applied to professional, regulatory and commissioning levers. It 
is easy to have some sympathy with this position when reviewing the final 
report by the CC. These issues had clearly been considered but compared to 
the analysis of competition concerns, there appeared to be minimal attention 
directed towards these levers. The CC concluded that regulation was seen in 
many sectors as second best to competition and that differing levers of quality 
between regulated and acute hospitals demonstrated that there was scope for 
factors other than regulation to drive quality.66 This is a reasonable assumption 
but there is some doubt as to the evidence base on the impact of competition 
over and above other drivers of system policy. For example, research published 
by the Nuffield Trust and the Health Foundation suggests that across the 
four UK countries, there is no evidence to link the divergence in policy 
on structure, competition and increased provider diversity to a matching 
divergence on performance.11

‘They were quite clear that they believe that competition improves 
quality and safety and that merger would reduce competition and risk 
us saying, “Now that we’re not competing, we will let our standards 
slip.” [For them] it was only competition that improved services.’
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While it is clear that other quality drivers were referenced, the space  
dedicated to factors such as regulation was somewhat limited in the final 
report. The CMA has a narrow legislative test which it is required to work 
against in making merger assessment decisions. It is accepted that competition 
is only one lever that can improve quality in the NHS but it is the test that the 
organisation is legally required to consider. The narrow test could be viewed 
as being problematic given the empirical literature in health care. Six months 
after the decision on Bournemouth and Poole, the OFT published an analysis 
of the theoretical and empirical literature. This review noted that the empirical 
literature is ‘recent and still relatively sparse’ and ‘it is probably too early to draw 
any general lessons from this’. However, the report notes that for health care, 
empirical studies suggest that competition leads to improvements in some 
measures of quality when prices are regulated.109 The review did not consider 
the impact of competition relative to a full range of extrinsic incentives that 
can affect quality in the NHS, such as targets, regulation, commissioning  
and payment mechanisms, or intrinsic incentives (for example boosted by 
better availability of data on performance), nor whether the relationship 
between competition and quality outcomes in the literature was causative  
or merely associative. 

We suggest a much more probing analysis is now needed, carried out by 
Monitor or an independent agency with considerable expertise in the sector. 
Furthermore, until more robust empirical evidence is available on the 
causative link between competition and quality in the NHS, we suggest that 
mergers might be better assessed on a broader set of initial criteria more 
appropriate to the sector.

Burden of the process on the parties
The parties found much of process required by the CC difficult and 
burdensome. There were two main problems from the parties’ perspective. 
First was the requirement by the CC for the parties to sign undertakings in 
March 2013 which required them to appoint independent observers and to 
provide the CC with advance notice of joint meetings and associated papers. 
The second was the level of data collection required. Without the prior written 
consent of the CC, the trusts were unable to:

 – proceed with steps towards the merger

 – discuss or pursue joint bids or tenders to provide services

 – discuss, jointly plan or cooperate in respect of renewal, extension or 
variation of each party’s 2012/13 Department of Health standard contract 
or new/future standard contacts with the commissioner 

 – discuss with each other, jointly plan or negotiate, or cooperate in respect of 
any licences to be granted to either of the parties by Monitor

 – discuss with each other, jointly plan or otherwise pursue together the 
application to jointly achieve university hospital status

 – discuss with each other, jointly plan, or otherwise pursue together the 
recruitment of any staff, including consultants
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 – discuss with each other, jointly plan, or otherwise pursue together  
changes to the terms and conditions of employment of the current staff  
at either trust

 – discuss with each other, jointly plan or otherwise pursue the sharing  
of staff, including consultants, other than as already implemented on  
28 January 2013 pursuant to the relevant service level agreement

 – discuss with each other, jointly plan or otherwise pursue the joint 
procurement of goods or services other than as already implemented  
on 28 January 2013 and pursuant to the relevant service level agreement 

 – implement any shared banking service.

The trusts were also required to provide the Commission with:

 – any documents and communications referring to the merger that are 
issued to members or future members (which could include employees, 
governors and advisors)

 – advance notice (five days) of documents of communications issued to  
staff regarding changes to terms and conditions linked to the merger

 – guidance in relation to information sharing provided to individuals priors 
to the implementation of the merger

 – any memorandums of understanding

 – any documents brought to the Commission’s attention by the  
independent observers. 

The trusts were required to appoint independent observers who would attend 
any meetings attended by employees, directors, governors and advisers to 
plan, discuss or otherwise pursue the implementation of the merger. The 
observers were required to review documents sent in advance of meetings.110 
One interviewee said: ‘We got ourselves into trouble a couple of times by having 
meetings that they were concerned about and we didn’t report through and we 
[then] got a legal letter’. When asked about this process, many of the responses 
suggested that this process was inappropriate, difficult and burdensome: 

‘I think they became so nervous of the close relationship that we had, 
that they then told us that we had to have independent observers 
to check joint meeting papers and attend joint meetings. That was 
burdensome, administratively painful and cost us money. It was their 
anxiety. It just made you feel – [and] it’s not something you normally 
feel in the NHS – that you were up to no good. They were suspicious 
of [something] and [again] it’s not something you normally 
experience in the NHS because, quite often, there’s no personal gain, 
no shareholder gain. I certainly found that quite strange.’

‘Essentially, we were not allowed to connect or progress any of 
the Monitor applications* because they were concerned that we 
were merging by stealth, essentially, and that they would have to 
unravel that if we were not allowed to proceed. We had to appoint 
independent observers and we had to run a huge process of 
monitoring any conversation or meeting that took place in order to 
prepare our application to Monitor.’

*  ‘Monitor applications’ refer to the process 
the trusts would needed to have gone 
through to vary their licence to become a 
new, merged FT.
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‘It became difficult. [Our] doctors were saying, “Can we do this? 
Can we meet about this?” because they were worried about what 
would happen. It was unhelpful but the CC was very clear they 
didn’t want to do anything that would stop or impact on the quality 
of clinical care. What it actually impacted on was our ability to 
develop an integrated business plan for what we thought was the 
Monitor process after a decision [due to be made] by the CC.’ 
[The undertakings did permit information to be shared for the 
purpose of preparing the integrated business plan when shared 
with the independent observer.] 

‘Although we paid for independent observers, their role was to give 
the CC assurance that we were not sharing any business secrets 
or that we were not doing anything that we should not have been 
doing in terms of working together. There was very limited value 
in spending money to support that function; it was an unnecessary 
frustration of working together.’

The second major problem was the huge burden of data collection imposed  
on the parties by the CC. The parties had no protection from what many  
saw as excessive requests, given other claims on their time in a period of 
financial challenge. 

‘We submitted half a billion sets of data on outpatients, 40 million on 
inpatients, tens of thousands of written pages of evidence, a huge amount.’ 

‘There was always this feeling that you were guilty until proven 
innocent. It wasn’t a [mistake] in the data, it wasn’t a classic NHS 
mess up but, if there was something slightly strange [in the data], it 
was because we were up to no good. You then got challenged on that. 
There was a feeling that they just didn’t believe what we were saying.’

‘We worked out that they asked us for over 500 million data lines. 
In addition to that, we would have provided tens of thousands 
of pages of evidence. They would have asked many hundreds of 
questions... With quick turnarounds, if we didn’t do it within the 
timeline, they would extend the process. They were in control.’

‘There was a period when we were getting requests every single day 
for a quick turnaround of information. I didn’t know exactly why they 
wanted it and I didn’t know what they were going to make of it when 
they got it and we weren’t asked to sense check any of the decisions 
around that data, but I’m sure they knew what they were doing.’

‘Yes, it was very burdened; it was a massive, massive burden.’

There was also some concern about data protection issues and requests  
for data at a patient level: 

‘They were saying, “We can give you an enforcement notice under 
the powers of this, that and whatever”. In the end we said, “Well 
actually we’d rather have the enforcement notice thank you, we’d 
rather you instruct us to do it with those powers than we voluntarily 
just give [that data] up”. We were grateful they did it in the end 
because we felt really nervous in providing that amount of data.’
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One of the challenges here is in how one might interpret a merger which 
includes NHS bodies. Had the two parties been private sector, commercial 
organisations, it would be difficult to argue with the concept of undertakings 
designed to protect consumers from collusion. Equally, one would expect 
the competition authorities to probe and analyse the claims made by parties 
intending to merge. This again highlights a potential clash in how NHS FTs 
are viewed and the extent to which they should be considered as independent 
organisations as opposed to being considered part of a large NHS chain.  

The counterfactual
As noted in chapter 3, the OFT (at phase 1) had to consider whether it was or 
may have been the case that the merger resulted or may have been expected 
to result in a SLC. The CC (at phase 2) had to consider whether the creation 
of that situation [relevant merger situation] had resulted or may have been 
expected to result in a substantial lessening of. In doing so both regulatory 
authorities would assess the merger against an alternative counterfactual. 

In the case of the Bournemouth and Poole merger, the parties suggested  
(at the phase 2 CC stage) that should merger not take place, the appropriate 
counterfactual should be the exit of PHFT due to financial instability. For the 
CC to accept this ‘exiting firm’ argument, it needed to believe that Poole’s exit 
from the market was the most likely outcome. The CC rejected this argument 
on the basis that the CC felt that Monitor would be unlikely to place the 
parties into special administration. The CC cited the length of time that it took 
to place Mid Staffordshire NHS Foundation Trust into special administration 
(despite significant failings). It was also noted that other trusts had been 
able to run up large deficits over time without being placed into special 
administration. In addition, the CC considered Poole’s structure including 
its size and case mix and financial case mix.66

It is important to note that there is nothing in guidance to suggest that an 
NHS provider could never meet the requirements of the exiting provider test. 
However,  this points to an apparent inconsistency of argument at a system 
level, which was then reflected within the assessment of the merger by the 
CMA. On the one hand FTs are considered as autonomous going concerns  
for competition policy to apply (see Figure 1 in chapter 3). On the other hand, 
they are ultimately considered to be part of a public system (or indeed a large 
‘firm’) which gives subsidy to prevent failure and ‘exit’. 

It is true that the formal trust special administration (TSA) process is used 
rarely but to a certain degree, avoiding administration sometimes relies on 
state subsidies to achieve social as well as economic objectives. As an example, 
the NHS FT sector reported a deficit of £167m for Q1 of 2014/15 against a 
planned deficit of £80m and the likelihood that the NHS FT sector would end 
the current financial year with an overall deficit.111 
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Conclusions 6

Key Points

 – The trusts were required to sign undertakings prohibiting the merger for a decade 
(without the explicit permissions of the competition authorities). If the outcome of the 
commissioner-led clinical services review suggests that merger would indeed be in the best 
interest of the local population, those undertakings should be viewed flexibly and the two 
trusts should have another opportunity to put their case forward.

 – The system needs to clarify what role foundation trusts (and indeed NHS trusts) have.  
Are they part of a larger NHS ‘chain’ or are they really independent organisations? This is 
not an academic question but instead a fundamental question at the heart of how the NHS 
should be managed and regulated in practice. 

 – We are not convinced that the evidence base is strong enough on the role of competition 
relative to other drivers of quality. We think that it is right that there is some external 
scrutiny of merger decisions and accept that competition should be part of that 
process. However, a broader test which explicitly considers a range of factors (including 
competition) and makes specific reference to the views of commissioners as well as the 
sector regulator might be an improvement on the current process. 

 – While tweaks to the legislative decision-making process should be considered, these could 
be done within the existing legislative framework.

 – As the regulatory system becomes more complex to navigate, the clear winners are external 
advisers. Building a central pool of legal, competition and reconfiguration experts within 
the NHS may be a more cost-effective way of supporting local NHS organisations to 
navigate a complex and ever changing landscape. 

Was the Competition Commission (CC) right to prohibit the merger given the 
terms of its statutory obligations? The CC conducted an extremely thorough 
analysis and was not convinced that the proposed benefits were relevant 
customer benefits and therefore could not consider an alternative ‘remedy’ 
to prohibition of the merger. There is an argument that the level of evidence 
required by the CC to prove benefits would have been unattainable for the two 
trusts at the time. In addition, the response from the sector regulator Monitor 
had been lukewarm. 
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In hindsight, there are questions as to whether the merger process should have 
been allowed to continue. New guidance from Monitor suggests that it would 
play a stronger role in the merger process in future and that it is unlikely that 
proposed mergers would make it to the Competition and Markets Authority 
(CMA) unless the customer benefits case was strong enough (although as already 
noted, endorsement from Monitor does not provide a guarantee of a successful 
outcome at the CMA level as its legislative role is only advisory). This is to be 
welcomed and should avoid protracted and costly analysis of merger decisions 
which are unlikely to be accepted by the competition authorities. 

However, while the decision may have been technically and legislatively 
appropriate, it is harder to see that the process to reach it was ideal. While 
the merger tests are directed at understanding the impact of merger on 
patients, the decision-making process was time-consuming, burdensome and 
costly. While the analysis from the CC was no doubt comprehensive, there 
is an argument that it was perhaps not proportionate. Some of the interview 
participants suggested that too much of the analysis was spent on establishing 
whether there had been a substantial lessening of competition or not. As one 
interviewee put it: ‘If they’d asked anyone, everyone would have sat there and 
would have said “well yes, of course there is, why are we even here?”’ This view 
stemmed from confusion among the parties as to what extent the decision-
making process was focused on the reduction of competition versus the 
analysis of potential benefits. 

At a basic level, moving from two trusts to one trust is likely to result in a 
substantial lessening of competition (SLC) in an area of limited competition 
(although there will be merger cases where the authorities determine that 
SLC is unlikely to result such as the proposed merger of Heatherwood and 
Wexham Park Hospitals NHS Foundation Trust and Frimley Park Hospital 
NHS Foundation Trust). In the case of Bournemouth and Poole, the trusts 
happened to be in a geographic area with limited competition and were 
located within a short drive time of each other. For historical reasons, the 
two hospitals were originally configured to be complementary, not to be 
standalone entities.

It would be incorrect to suggest that the trusts’ benefit case was irrefutable. 
However, a number of the participants thought that the CC required a level  
of evidence that they simply could not provide at that point in time. For 
example, a number of interviewees suggested they would have needed 
planning permission for the new maternity unit, detailed rotas and so on 
[although this does not appear to be the case from the subsequent guidance 
that has been published].

‘I would have been horrified if the trust had spent the amount of 
money that would have been needed to have come up with the 
detailed benefits case – to the level of rota level and staff – doing 
all that prior to the merger even being given the go ahead. I think 
it put the trusts into an absolutely impossible position. How much 
public money do you spend without getting the nod [to merge]?’

There has to be a balance between evidence, value for money and pragmatism 
and early engagement with Monitor in the future will support NHS FTs to decide 
whether they should devote resources to developing a formal benefits case.
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Fundamentally, while the merger was rejected, the need for reconfiguration  
at least has not disappeared. Local managers felt that this process would now 
be much, much harder. The phrase ‘winner and loser mentality’ was frequently 
used in the interviews. It was felt that the two trusts would come together to 
work through service reconfiguration in a far more cohesive and constructive 
fashion if they were not in competition for services. 

Given the financial challenges facing the system and the need to close the 
estimated funding gap of £30bn a year by 2021,112 is it really right for a 
decision on NHS mergers to be made on the basis of historical precedent 
rather than focusing on the best possible service design for the future? This is 
particularly concerning given that radical service change is needed in many 
areas if the NHS is to have any chance of closing gaps in finance and the 
quality of care. 

Financial considerations and the role of foundation trusts
It is testament to the difficult financial situation that the NHS faces that despite 
PHFT’s negative financial prognosis, the trust is by no means in ‘basket-case’ 
territory. The CC was arguably correct that the trust did not meet its exiting 
firm test, which has a very specific definition in legislation. Its view that the 
trust was unlikely to be placed into special administration was also proved 
correct based on Monitor’s subsequent closure of its investigation into the 
trust. However, there did appear to be an assumption by the CC that Dorset 
CCG would need to continue to provide subsidies to the trust. 

Despite the CCG suggesting that those subsidies were unlikely to be able to 
continue, the CC concluded that the position on subsidies was uncertain as 
Dorset CCG may be faced with the choice of providing ongoing subsidies to 
avoid financial constraints which might affect the quality of services at Poole.66 
While that may be correct, it may not be in the interests of the taxpayer to 
assume that trusts in financial difficulty will always be subject to a subsidy. 
Despite the CMA’s assurance that, where the evidence is not sufficient to 
adopt an exiting firm counterfactual, it will take into account evidence of 
clinical and/or financial difficulties in its competition assessment,55 a formal 
mechanism to consider financial sustainability short of failure (as per the 
NHS trust special administration regime) or the exiting firm test (as per the 
Enterprise Act 2002) may be useful. 

More broadly, the CC’s report also highlights inconsistencies in the way the 
system regards FTs and reflects inconsistent messaging at a national policy 
level. The system needs to clarify what role FTs (and indeed NHS trusts) 
have. Are they part of a larger NHS ‘chain’ or are they really independent 
organisations? It feels like the system applies different rules and norms at 
different times to NHS providers and the landscape is confusing. On the one 
hand we expect FTs to operate in a quasi-market, competing for patients and 
referrals, but on the other, they can be expected to act in the greater good 
for their population and for the NHS as a whole against their own financial 
interests (eg, in supporting the shifting of care to the local community). 
This is not an academic question but instead is at the heart of how the NHS 
should be managed and regulated in practice. The recent review by Sir David 
Dalton113 advocates in some cases the buddying or acquisition of poorly 
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performing NHS providers by high performing ambitious NHS FTs, to step 
up performance in the former. Both arrangements will need carefully thinking 
through with reference to the issues this report raises on the Bournemouth 
and Poole case.

There is still a lack of recognition among the public that the NHS is no longer 
a monopoly provider. Aside from the merger process, there was a strong sense 
from the interviewees that the role of markets and choice had perhaps been 
overplayed (although there is evidence to suggest that patients do exercise 
choice). This view in many ways is of more fundamental concern than the 
technical detail of merger decision making. Choice and competition have been 
hard-wired into the health system but evidence suggests that patients – or 
indeed system managers – do not necessarily act in the way that policy makers 
expect them to. Among the interviewees, there was a clear view that choice 
was important in terms of access and location but not necessarily in terms  
of organisational entity or ownership.

Merge first, reconfigure later
It could be argued that it would have been better to reconfigure (and consult) 
first and merge later. However, the trusts were acting on the advice they 
received that merging first would be most likely to deliver the identified 
benefits. It was clear from the interviews that there was some concern 
that if the parties had attempted to reconfigure services first they may still 
be captured by competition law and the jurisdiction of the competition 
authorities if the services to be reconfigured met the £70m turnover test or  
the share of supply test. This issue appeared to place the trusts in a ‘chicken 
and egg’ situation, but further guidance from Monitor and the CMA has 
clarified that public consultation is not a prerequisite for a positive decision  
on a proposed merger. 

The interviews suggest that in the early stages of the merger process the 
potential benefits to patients were not set out to a level that would be 
convincing to the competition authorities. In part, this was because the parties 
were not given clear advice as to the extent and type of evidence needed at 
what stage. Subsequently, Monitor and the CMA have set out guidance to help 
clarify the process for FTs contemplating a merger, and both Monitor and the 
CMA have issued guidance on what might appropriately be considered by 
them as patient (or ‘relevant customer’) benefits.

It is now far clearer that the concept of ‘merge first, reconfigure later’ is not 
necessarily a strategy that will easily facilitate a robust articulation of patient 
benefit in areas of limited competition. It should be noted that the guidance 
does not state that ‘merge first, reconfigure later’ would be problematic. 
However, with this approach it is vital that it is possible to articulate the 
benefits in sufficient detail and large-scale service reconfiguration (and the 
articulation of its benefits) appears to be an area where the NHS needs to 
strengthen its skills and capabilities at a system level. Currently, the process 
presents lucrative opportunities for paid advisers or consultants who may not 
be neutral. Building a central pool of legal, competition and reconfiguration 
experts within the NHS may be a more cost-effective way of supporting local 
NHS organisations to navigate a complex and ever changing landscape.
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More broadly, the case highlights differences between a common view in 
the NHS that merger is an effective solution and the competition authorities 
who are required to take a dispassionate view based on empirical but more 
often theoretical grounds. Mergers are not infrequently proposed in the wider 
NHS as a route to achieve more financially and clinically sustainable services. 
However, the empirical evidence, such as it is, does not necessarily show 
benefits of mergers.1 Merger is not a panacea – evidence suggests that mergers 
do not tend to achieve the benefits they set out to. For example, Gaynor et 
al looked at the impact of the 112 NHS hospital mergers which occurred 
between 1997 and 2006 but found little evidence that mergers achieved gains 
other than a reduction in activity. While admissions and staff numbers fell 
relative to the pre-merger position, labour productivity did not rise and 
financial deficits increased. While most measures of quality were unchanged, 
the researchers could not demonstrate quality improvements that would offset 
the poorer financial performance.1

However, the local parties were not blind to the challenges. Many of the 
interviewees recognised that merger would not always be the most appropriate 
solution and acknowledged the potential risks. That said, it was clear that 
most of the interviewees felt that a merger would be the best mechanism for 
achieving the change that was needed locally and articulated this passionately. 
There was understandably still a lot of anger that the recommendations of 
local staff had been overridden by a decision by an external regulator. Given 
the history of close collaboration between the parties, if any pairing of trusts 
was going to buck the trend and make merger work, these might have been the 
trusts to do it. The close proximity would have facilitated cross-site working 
and a number of services or clinicians already operated across both sites. 

The legislative framework
It is not clear that much thought was given to the potential implications of the 
Enterprise Act 2002 on the NHS back in the early 2000s. The language of the 
associated white paper A world class competition regime was of ‘championing 
competition’ on the basis that ‘competition between firms protects consumers’.50 
But at the time it was also agreed that judgements by the competition 
authorities in certain sectors, such as defence, could be overridden by the 
Secretary of State (in the public interest) because industries in these sectors 
had economic as well as non-economic (ie state security) objectives. The 
health sector, specifically the NHS, was not thought of at the time as needing 
this ultimate public interest ‘override’, despite there being clear social 
objectives as well as economic objectives to providers of NHS care. 

To a certain extent, the process for considering health service mergers is bound 
by legislation which applies across a range of sectors and business. Starting 
from scratch is unlikely to be appropriate but there may be mechanisms such  
as adding NHS mergers to the list of public interest cases (thereby giving 
powers of veto to the Secretary of State) which might provide reassurance 
to the sector. Additionally, while we do not dispute the potential role that 
competition could play in improving NHS services, we are not convinced 
that the evidence base is strong enough on the role of competition relative to 
other drivers of quality. We think that it is right that there is some external 
scrutiny of merger decisions and accept that competition assessment should 
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be part of that process. However, a broader test which explicitly considers a 
range of factors (including competition) and makes specific reference to the 
views of commissioners as well as the sector regulator (thereby putting local 
commissioners on the same footing as Monitor*) might be an improvement 
on the current process which was not conceived in the early 2000s with the 
NHS in mind. There is scope to refine the process within the current legislative 
framework rather than through more radical change. 

In many ways the Bournemouth and Poole merger case was unique and the 
timing and its status as a ‘test case’ make it less likely that the decision-making 
process for future mergers will be as difficult. However, it is a lost opportunity 
that there was not a method for evaluating or researching the process as it 
happened. This report attempts to make a start. Given that the system has 
had an opportunity to learn from the Bournemouth and Poole case, we think 
that the two trusts should have the same opportunity to benefit from more 
recent advice and guidance. The trusts were required to sign undertakings 
prohibiting the merger for a decade (without the explicit permissions of the 
competition authorities). If the outcome of the commissioner-led clinical 
services review suggests that merger would indeed be in the best interest of  
the local population, those undertakings should be viewed flexibly and the  
two trusts should have another opportunity to put their case forward.

We were struck by the goodwill, attention and experience of all who  
took part in the interviews and we hope that the local managers can  
overcome the disappointment regarding the merger situation and work 
through the challenging period ahead to produce a successful outcome  
for the local population.

*  The CMA is required to take into the views 
of Commissioners already but we suggest 
that their views could be given additional 
weight above their current status.
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Development of competition during the 1980s 
From the mid-1980s, the NHS faced considerable financial pressure and low 
levels of quality and efficiency created dissatisfaction.114 As part of a drive 
to extend the choice of providers available to patients, the Conservative 
government implemented policies which aimed to expand the provision 
of private medical insurance. The option of paying for private medical care 
had always existed alongside the NHS but the numbers of people taking out 
private medical insurance were relatively low in the 1970s. In 1979 when 
Margaret Thatcher became prime minister, the figure had grown to 2,765,000 
individuals and over the 1980s this increased significantly to 6,692,000 
individuals in 1990.115 However, while Thatcher was keen to support the 
expansion of the private health insurance sector, she was keen to emphasise 
that this expansion was not incompatible with the protection of the NHS. 
Speaking to the Conservative party conference in 1982, she stated: 

‘Our opponents’ picture of us as a party that doesn’t care about 
the Health Service is utterly untrue, and is particularly ridiculous 
from the Labour Party. Of course we welcome the growth of private 
health insurance. There is no contradiction between that and 
supporting the National Health Service. It brings in more money, it 
helps to reduce the waiting lists, and it stimulates new treatments 
and techniques.’116

In parallel with the efforts to expand the private insurance market, the 
Conservative governments of the 1980s made efforts to encourage greater 
supplier diversity in the provision of ancillary services such as cleaning and 
laundry services. In 1983 the government issued guidance which required 
authorities to offer contracts for ancillary services to the private sector. 
Initially, private contractors struggled to match NHS prices as their services 
were VAT applicable but by 1986 health authorities were able to reclaim 
back the VAT and requirements for private contractors to match NHS terms 
and conditions were relaxed.117 The privatisation of ancillary services was 
controversial and the Conservatives did not attempt to extend compulsory 
tendering to clinical services. However, private provision of residential care 
began to grow during this period.

Annex A:  
Development of  
competition in the NHS:  
1980–2010 7



78 Mergers in the NHS: Lessons from the decision to block the proposed merger of hospitals in Bournemouth and Poole

 CONTENTS

The internal market is born
In the late 1980s, widespread structural reform of the NHS was proposed 
following the publication of Working for Patients, the Conservative 
government 1989 white paper which introduced the internal market, 
separating purchasing and provision.12 The 1989 reforms were arguably some 
of the most significant in the history of the NHS.

The white paper suggested the district health authorities (the NHS bodies 
responsible for assessing local health need and administering hospital and 
community services at the time) should have a responsibility to purchase 
the best possible services. This might mean an authority purchasing services 
from hospitals in other districts as well as from the private sector. The white 
paper was also positive about the role the private sector could play, citing its 
competitive tendering exercise for ancillary services as having been a success. 
The government suggested that there was scope for wider use of competitive 
tendering beyond non-clinical services and health authorities were expected 
to consider private providers as part of their purchasing role. The white paper 
also introduced GP fundholding whereby large GP practices would be able to 
apply for their own budgets to procure services directly from hospitals.12

The government suggested that money should follow the patient across 
administrative boundaries. Previously there was no relationship between 
the amount of money an authority received and the number of patients its 
hospitals treated. There were therefore limited incentives for hospitals to take 
on additional work or to improve productivity. The 1989 white paper also 
proposed the creation of self-governing NHS hospital trusts. NHS hospital 
trusts would earn revenue from the services they provided and would have 
additional freedoms such as the ability to employ their own staff and to 
borrow money.12

Over the course of 1989, the British Medical Association ran a widespread 
campaign against the government’s proposed reforms to the NHS. One poster 
ran with the slogan ‘What do you call a man who ignores medical advice?  
Mr Clarke’. The other depicted a driverless steamroller with the caption  
‘Mrs Thatcher’s plans for the NHS’.118 The campaign had a significant impact 
on the public leaving some fearful that the introduction of the internal market 
would remove the principle of ‘free at the point of use’ from the NHS119 and 
there were concerns within the Conservative Party about the public reaction 
to the reforms. Thatcher allegedly wanted to postpone the reforms until after 
the forthcoming election in 1992, saying to Kenneth Clarke (the former 
Secretary of State) ‘it’s you I’m holding responsible if my NHS reforms don’t 
work’.120 Nevertheless, the National Health Service and Community Care Act 
1990 received royal assent on 29 June 1990121 and the NHS internal market 
was born. 

Competition under the Labour government 1997–2000:  
crossing the Rubicon
When the Labour government first came to power in 1997, it was critical of 
the introduction of the internal market. Indeed, the Labour Party Manifesto 
made a specific commitment to ending the Conservative’s internal market 
in health care, suggesting that: ‘Under the Tories, the administrative costs of 
purchasing care have undermined provision and the market system has distorted 
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clinical priorities. Labour will cut costs by removing the bureaucratic processes 
of the internal market’.13 Later that year, the white paper The new NHS: 
modern and dependable set out how the government intended to abolish the 
Conservatives’ internal market (although it planned to keep the purchaser/
provider split) and would replace it with a system based on partnership and 
driven by performance management.14

As the government’s plans for the NHS developed, the concept of patient 
choice was to become a major driver of health policy during the period.  
While choice under the Conservatives had focused on increasing access to 
private insurance, choice under Labour was focused on increasing choice for 
NHS patients and was to be a catalyst for increasing provider diversity in the 
NHS. In September 1999, in his speech to the Labour Party conference, the 
Prime Minister Tony Blair stated that:

‘A predecessor of mine famously said she wanted to be able to go into 
the hospital of her choice, “on the day I want, at the time I want, 
with the doctor I want”. That was Margaret Thatcher’s argument for 
going private. I want to go to the hospital of my choice, on the day I 
want, at the time I want. And I want it on the NHS.’122

One year later, the NHS Plan was published under Alan Milburn’s tenure 
as Secretary of State. The Plan outlined significant changes to how health 
care in England was to be organised, with the intention of modernising the 
service. The government committed to large-scale investment in the NHS 
as well as reforms which were intended to ensure the increased resources 
would maximise the potential benefit to the patients and public. Significantly, 
the proposals marked the ‘crossing of the Rubicon’ regarding the role of the 
private sector in NHS-funded care. The government committed to a concordat 
between private providers and the NHS to make better use of the facilities in 
the private sector with a particular focus on collaborative working in elective, 
critical and intermediate care. There was also a commitment to develop 
diagnostic and treatment centres in partnership with the private sector. These 
centres were intended to separate routine hospital surgery from emergency 
work to facilitate a reduction in waiting times.15

Competition under the Labour government 2000–2010:  
a decade of change

The power of choice
The NHS Plan committed to strengthening the role of patient choice with 
a commitment to ensure patients could book every hospital and elective 
admission at a convenient date and time. Running through the NHS Plan 
was the desire to wage a ‘war on waiting’. In December 2001, the government 
announced proposals to give patients a choice about where they received their 
NHS care. From July 2002, patients who had been waiting for more than six 
months for heart surgery would be able to choose an alternative provider.123 

Patient choice was gradually extended until 2008 when all patients registered 
with an English GP were given the right to choose from any NHS-funded 
provider following a referral for routine, elective hospital services (see 
Table A1 overleaf).124 In a speech to the New Health Network in January 2002, 
the then Secretary of State Alan Milburn suggested that as capacity expanded, 
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choice would grow with patients choosing hospitals instead of hospitals 
choosing patients.125 In parallel, the government wanted to reform payment 
mechanisms to ensure providers were offered the right incentives to make best 
use of the available capacity within the system. In Delivering the NHS Plan: 
next steps on investment, next steps on reform the government outlined plans to 
introduce a system of ‘payment by results’ for the 2003/04 financial year.18 

18 January 
2002

The first patients travelled oversees for treatment
On 18 January 2002, nine patients travelled to France for cataract and joint operations at La 
Louvière Hospital in Lille.126 

July 2002 The Coronary Heart Disease Choice pilot was launched
The pilot allowed patients who had been waiting for more than six months for heart surgery 
to choose to have their treatment elsewhere. During the pilot phase (July 2002 – November 
2003), 51% of those eligible for choice (N=3,000) opted for treatment elsewhere.127

September 
2002

The London Patient Choice Project (LPCP) started to offer choice for cataract patients 
The LPCP started to offer choice for cataract patients from 23 September 2002 with the first 
operation on 1 October 2002. In the week commencing 10 February 2003, the LPCP was 
extended to cover a range of procedures in general surgery, orthopaedics, and ear, nose 
and throat surgery.128

Summer 
2003

Further expansion of choice pilots
From the summer of 2003, all patients waiting more than six months for any form of elective 
surgery in London were offered the choice of an alternative hospital.
From July 2003, patients in West Yorkshire needing eye operations were offered choice 
by their referring GP. In Greater Manchester, those waiting longer than six months for 
orthopaedic, ear, nose and throat and general surgery were offered choice and from July 
2003, choice was extended to patients needing cataract operations in the south of England 
who would be able to choose from two and then four hospitals.129

2004 Further expansion of patient choice for those waiting six months for elective surgery
Patient choice was extended across the country for those waiting more than six months for 
elective surgery from 2004.130

2004 Choose and Book first went live in July
Choose and Book allowed patients to book appointments electronically and to select a 
choice of place, time and date for a first appointment. The scope of providers available 
expanded over time but take-up was initially slower than had been expected. 

2006 Choice at referral 
From 1 January 2006, patients were offered a choice of treatment from at least four providers 
within their local area when they were referred for elective hospital care. From May 2006, the 
list of available providers was widened to include a national list of providers including NHS 
foundation trusts (FTs) and independent sector treatment centres (ISTCs). From August 2006, 
11 independent sector providers were approved to add their services to the national menu 
of options.132

2007 NHS trusts were able to offer services through Choose and Book 
All NHS trusts in England were able to add their orthopaedic services to the national menu of 
provider options available to patients, giving them the same rights as FT providers who had 
been able to offer services on Choose and Book from May 2006. Additional specialties were 
opened up over the course of 2007/08.132

2008 Free choice for routine elective hospital services
From April 2008, patients registered with an English GP were given the right to choose from 
any NHS-funded provider following a referral for routine elective hospital services.124 

Table A1: Early development in the patient agenda:
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In August 2003, the Department of Health launched a consultation to explore 
what patients and the public wanted in terms of choice.133 The response 
was that people wanted to see wider choice in real and practical terms. The 
Department also started to consider the link between choice and quality 
by suggesting that giving the power of choice to patients would ‘provide 
a powerful incentive to providers to raise their standards and by doing so 
improve healthcare for all’.131 While patient choice started as a mechanism 
to reduce waiting times, it became a driver of competition, with the aim that 
providers would improve their services to attract more patients and therefore 
increase their income.134

The changing role of the private sector
In 2000, the NHS Plan committed to more constructive engagement with 
the public sector in a bid to end the ‘stand-off between the NHS and private 
sector providers of healthcare’. The government suggested that the private and 
voluntary sectors would have a role to play in ensuring patients received the 
full benefit of the increased investment in the NHS.15 In a speech to the Social 
Market Foundation in 2003, the then Chancellor of the Exchequer Gordon 
Brown emphasised the need to move away from ‘discredited dogmas’ about 
how the public sector should operate. He stated that the private sector could 
play a valuable role in supporting the NHS but that the sector shouldn’t be able 
to ‘exploit private power to the detriment of efficiency and equity’.135

However, the evaluation of the Labour government’s market reforms 
concluded that there had not been a large expansion in quantity of for-profit 
or third-sector activity by the time of the general election in 2010.17

Independent sector treatment centres
Treatment centres were developed to provide fast, pre-booked surgery 
and diagnostic tests for patients by separating scheduled treatment from 
emergency care. Treatment centres were run both by the NHS and by the 
independent sector. In 2003, the first independent sector treatment centre 
(ISTC) was opened in Daventry – the Birkdale Clinic. Independent sector 
involvement was intended to provide additional capacity to deliver high 
quality care to NHS patients.16

In its 2006 report on ISTCs, the Health Select Committee concluded that 
separating elective and emergency care in treatment centres where there was 
local agreement and need had been beneficial. However, the committee was 
not convinced that ISTCs provided better value for money over alternatives 
such as NHS treatment centres, partnership arrangements or greater use of 
NHS facilities out of hours. It was suggested that ISTC providers were paid on 
average 11.2% more than the NHS equivalent cost. However, ISTCs did play a 
role in reducing the price paid for ‘spot purchases’ with private providers.136

Diversity of community and primary care providers
The Department of Health introduced a number of initiatives in an attempt to 
improve the diversity of the provider landscape. For example, the 2006 white 
paper Our health, our care, our say: a new direction for community services 
outlined the important role that that the ‘third sector’ played in the NHS but 
noted that the barriers for market entry were often too high. There was also a 
strong focus on supporting the development of social enterprises 
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(organisations using business disciplines for social objectives with a 
reinvestment of profits). The white paper outlined plans to establish a Third 
Sector Commissioning Task Force to address the key barriers to a sound 
commercial relationship between the public and the third sector. The 
Department also committed to establishing a Social Enterprise Unit which 
would provide funding (from April 2007) to support the development of new 
models of care provided by the voluntary sector.137

In primary care, the Department developed a new contract model – the 
Alternative Provider Medical Services (APMS) contract – which was designed 
to encourage private and voluntary sector providers to enter the primary 
care market.138 The Department introduced two procurement programmes 
in primary care alongside the contract development. In April 2007, the 
Department of Health issued a call for expressions of interest to provide 
a range of services as part of the Fairness in Primary Care Procurement 
(FPCP) programme in four primary care trust (PCT) areas139 and in 2009, 
the Department of Health launched the Equitable Access to Primary Medical 
Care (EAPMC) programme which provided investment of £250m to support 
the establishment of new GP practices and GP-led health centres.140 Ten PCTs 
participated in FPCP with most procuring a single new practice. A total of 112 
new practices in 50 PCTs were procured under EAPMC. Successful bidders 
under the contracts included private companies, social enterprises, other 
mutual organisations, groups of existing GPs and other NHS providers.141 

The evolution of NHS trusts: the road to foundation trust status
The NHS Plan outlined proposals to give clinicians and managers greater 
freedom to run local services and described the over-centralisation of the 
NHS. The Department intended to build a ‘new model’ where intervention 
would be in inverse proportion to success.15 The Labour government built 
on the 1989 reforms of the Conservatives by further extending the powers 
and independence of the self-governing NHS trusts. The new model of trust, 
(NHS foundation trusts) was established under the Health and Social Care 
(Community Health and Standards) Act 2003. 

The concept of foundation trusts (FTs) was first introduced in 2002 by the then 
Secretary of State Alan Milburn, who described the concept of ‘foundation 
hospitals’ in a speech to the New Health Network. This new status was intended 
to give top-performing hospital trusts the opportunity for more independence. 
Foundation hospitals were intended to ‘reflect the spirit of public sector 
enterprise that our [the Labour government’s] plans are designed to unleash’.125 

Unlike NHS trusts, FTs were independent organisations which were not subject 
to direction from the Secretary of State for Health. FTs were established as 
public benefit corporation whose primary purpose was to provide goods and 
services for the purposes of the health service in England. FTs were given 
greater financial freedoms: they could retain surpluses, were able to borrow 
funding for capital investment from more sources and had greater flexibility 
with regard to remuneration. The legislation provided for an independent 
regulator (later known as Monitor) to monitor the performance of FTs.19  
The first 10 FTs were established on 1 April 2004. The changing status of 
FTs was to have significant implications for the application of competition 
legislation to the NHS. 
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Competition under the Coalition government: 2010 onwards

Early days of the coalition 
On 6 May 2010, the general election resulted in a hung parliament where 
none of the individual parties were able to command a parliamentary majority 
(326 seats are needed for an overall majority). The Conservative Party gained 
the largest number of seats (307 after the delayed election in Thirsk and 
Malton) with Labour following on 258, leaving the Liberal Democrats as 
potential ‘kingmakers’ on 57 seats.142 Both Liberal Democrat/Conservative 
and Liberal Democrat/Labour coalitions were considered but after five days of 
negotiations between the Liberal Democrats and the Conservatives, agreement 
was reached on a range of issues on 11 May 2010. The initial agreement 
majored on economic policy and references to the NHS were limited to a 
commitment that funding should increase in real terms in each year of the 
parliament. There was not a single mention of social care.20

A senior source, interviewed by Nick Timmins for his work Never again?, 
suggested the NHS was not a priority during the negotiation exercise as there 
had been an assumption that there would be only incremental changes to it.143 
The more comprehensive Programme for government published later in May 
2010 gave more clues as to the Coalition government’s plans for health. For 
example, with regard to choice and competition, the government committed 
to increasing the involvement of independent and voluntary sector providers 
and to giving every patient the power to choose any provider as long as they 
could meet NHS standards within NHS pricing.21 However, there was little 
to indicate the government would pursue a reform programme which was 
to become one of the most controversial sets of reforms in the history of the 
NHS. Just eight weeks later, in July, the publication of the white paper Equity 
and excellence: Liberating the NHS22 made it clear that major reorganisation 
was indeed on its way. 

While some commentators had expressed surprise at the scale and pace of 
the reform programme, the Secretary of State for Health Andrew Lansley 
had expressed strong views on the role of competition while in opposition, 
outlining a vision of the NHS where competition was maximised and Monitor 
played the role of promoting competition.144
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This annex outlines extracts from board meetings from the Royal 
Bournemouth and Christchurch Hospitals NHS Foundation Trust and Poole 
Hospital NHS Foundation Trust and shows how the understanding of the 
merger process to be followed developed over time. 

Date of meeting Which trust Discussion points 

14 October 2011 Royal Bournemouth and 
Christchurch Hospitals 
NHS Foundation Trust

The minutes explained that a meeting had been held with Monitor 
to discuss closer collaboration and merger and that once McKinsey 
had competed their initial scoping, Monitor had suggested that the 
trusts would need to develop a business case and a detailed case 
for the Co-operation and Competition Panel (CCP).145

9 December 2011 Royal Bournemouth and 
Christchurch Hospitals 
NHS Foundation Trust

The minutes explained that information had been sent to the CCP 
which had responded that it was considering the proposal. Frontier 
Economics had been engaged to assist with the preparation of 
information to be provided to the panel. 
The minutes reported that the joint programme board was 
considering sending the information to the Office of Fair Trading (OFT) 
as it would be taking over the responsibilities of the CCP under the 
Health and Social Care Bill.146  
[While this is an accurate reflection of the minutes, the OFT had 
the powers before the Health and Social Care Act 2012. The Act 
confirmed those powers rather than establishing them.]

21 December 
2012

Poole Hospital NHS 
Foundation Trust

The minutes outlined a need to liaise with the CCP and recognised 
that as the first FT-to-FT merger, there would be a learning process for 
both the trusts and Monitor.147

13 January 2012 Royal Bournemouth and 
Christchurch Hospitals 
NHS Foundation Trust

The minutes reported that Monitor had suggested the trust should 
seek its own legal advice as to whether competition law applied to 
FTs. It was also suggested that ‘Monitor was reluctant to give advice 
and so Poole and RBCH must shape this themselves and keep in 
contact with Monitor’.148

25 January 2012 Poole Hospital NHS 
Foundation Trust

The minutes reported that discussions had commenced with the OFT 
on their part in the proposed merger.149

29 February 2012 Poole Hospital NHS 
Foundation Trust

The minutes outlined that discussions had taken place with lawyers 
regarding the process the trusts were required to undertake with  
the OFT to progress merger work and the impact this would have  
on the timescale.150

Annex B:  
Selected extracts from board 
minutes between October 2011 
and July 2012 8

Table B1: Selected extracts from board minutes from both trusts between October 2011 and July 2012
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9 March 2012 Royal Bournemouth and 
Christchurch Hospitals 
NHS Foundation Trust

The minutes noted that the OFT review was likely to lead to an 
assessment by the Competition Commission (CC).151

28 March 2012 Poole Hospital NHS 
Foundation Trust

The minutes highlighted the fact that the Health and Social Care Bill 
would be likely to impact on the merger.152

13 April 2012 Royal Bournemouth and 
Christchurch Hospitals 
NHS Foundation Trust

The discussion recognised that the OFT submission would be one of 
the most difficult hurdles to negotiate.153

25 April 2012 Poole Hospital NHS 
Foundation Trust

The minutes noted that working across the old rules and the new 
Health and Social Care Act was a major challenge and that the 
trusts were in regular contact with Monitor.154

11 May 2012 Royal Bournemouth and 
Christchurch Hospitals 
NHS Foundation Trust

The minutes suggested the OFT process was likely to take two months 
and following a possible referral to the CC, the trusts were unlikely 
to complete the process before February 2013. One board member 
expressed disappointment that the trust was not ‘getting the support 
from its advisers that it had expected’. There was also discussion 
about the OFT’s knowledge of the sector.155

27 June 2012 Poole Hospital NHS 
Foundation Trust

The minutes reported that the draft submission to the OFT had been 
made on 29 May 2012 and the OFT had responded with 61 questions 
on 14 June which the trusts were working through. The OFT had also 
requested a full business case earlier than had been anticipated.156

13 July 2012 Royal Bournemouth and 
Christchurch Hospitals 
NHS Foundation Trust

The minutes outlined that the OFT had asked for a benefits case, 
which was not its usual practice, but the OFT was still likely to refer 
the trust to the CC which would impact on the timetable. Monitor 
had confirmed that it would run its process concurrent with the end 
of the CC process and the minutes reported that a very constructive 
relationship was developing with Monitor.85

25 July 2012 Poole Hospital NHS 
Foundation Trust

The chief executive’s report for the PHFT’s board noted that the 
business case requested by the OFT would provide the OFT with a 
clear summary of the clinical benefits and would be the basis upon 
which Monitor could comment. The paper suggested that ‘clarity 
is needed in relation to the Monitor process and timescales for 
assessing mergers following the Health and Social Care Act 2012’.157
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Acronyms 10
CC Competition Commission

CCG  Clinical Commissioning Group

CCP  Co-operation and Competition Panel 

CMA Competition and Markets Authority

CQC Care Quality Commission

DGH District general hospital

FT NHS foundation trust

NHS TDA NHS Trust Development Authority

OECD Organisation for Economic Co-operation and Development

OFT Office of Fair Trading

PHFT  Poole Hospital NHS Foundation Trust

RBCHFT  Royal Bournemouth and Christchurch Hospitals NHS Foundation Trust

RCB Relevant customer benefit

RTT referral to treatment time

SLC  Substantial lessening of competition

TSA  Trust special administration/administrator

UHSFT University Hospital Southampton NHS Foundation Trust
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